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THURSDAY, MARCH 5, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:07 a.m., in room 
457 Senate Office Building, Senator Estes Kefauver, presiding. 

Present: Senators Kefauver (chairman) and Wiley. 

Also present: Paul Rand Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Peter N. Chumbris, counsel for minority ; Theo- 
dore T. Peck, special counsel for minority ; Carlile Bolton-Smith, spe- 
cial counsel for minority ; Philip R. Layton, assistant counsel ; Thomas 
Collins, professional staff nib. Judiciary Committee; and Gladys 
E. Montier, clerk. 

Senator Kerauver. The committee will come to order. 

The purpose of the hearings today is to hear from witnesses who 
requested to be heard on S. 442 and S. 1005 after the Antitrust and 
Monopoly Subcommittee had reported S. 442 favorably to the Judi- 
ciary Committee. S. 442 was introduced on January 17, 1959, on be- 
half of Senator O’Mahoney and myself. S. 1005 was introduced by 
Senator Wiley on February 9, 1959. 

The purpose of these bills is to broaden the scope and strengthen 
the effectiveness of the Clayton Act relating to corporate mergers 
and acquisitions. 

S. 442 would amend the Clayton Act in three respects. First it 
would extend the existing prohibition against mergers and acquisi- 
tions to include those where either the acquiring corporation or the 
corporation whose stock or assets are acquired are in interstate com- 
merce. 

Second, it would prohibit certain mergers until 60 days after the ac- 
quiring corporation notified the enforcement agencies of any merger 
or acquisition contemplated. 

Finally, the bill would amend section 15 of the Clayton Act to vest 
the Federal Trade Commission with authority to secure preliminary 
court injunctions to restrain proposed mergers before their consum- 
mation or to maintain the status quo. 

S. 1005 differs from S. 442 in that its sole function is to prohibit 
certain mergers until 60 days after the acquiring corporation notified 
the enforcement agencies of the merger or acquisition contemplated. 

S. 442 is the same bill as the one which the Antitrust and Monopoly 
Subcommittee reported favorably to the full Judiciary Committee 
after hearings during the last session of the 85th Congress. Up to the 
time that the subcommittee met in executive session and acted on S. 
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449, the subcommittee had received no requests to be heard. Therefore, 
the subcommittee on that date reported the bill favorably to the Judi- 
ciary Committee, without hearings. 

After this action was taken, however, several requests to be heard 
on S. 442 were made to the chairman and other members of the Judi- 
ciary Committee. On Monday last, these requests were discussed by 
the Judiciary Committee and it was decided upon the recommendation 
of Senator aiden, myself and others to return S. 442 to the sub- 
committee for the limited purpose of hearing those few interested par- 
ties who had asked to be heard. Today, we will hear first those parties 
who are from out of town and, later, from those living in the city, with 
the hope that we can complete these hearings certainly no later than 
noon, tomorrow. 

Wewill give ample time for anyone to be heard. 

Senator Wiley, do you wish to add anything at this time ? 

Senator Witey. I have a brief statement here, also a bill which I 
have introduced at the request of the Executive 

Senator Kreravuver. I am going to request that both of the bills un- 
der discussion be printed in the record after your statement. 

Senator Wizry. With the constant growth of American business 
there has developed a substantial trend toward more and more mergers, 
In some cases they result from national growth and sometimes from 
other sources and other reasons. It is not true that all mergers may 
tend to reduce competition. There is the case, for instance, of the 
older citizen who owns his own company but wishes to retire. Some- 
times a simple solution is for him to sell his company to a larger one. 
I don’t think we want to interfere with such a merger. 

The hearing this morning is on S. 442 and on S. 1005, which was 
drafted in the Antitrust Division of the Department of Justice. 
Among the differences between the bills one finds that S. 442 would au- 
thorize the Federal Trade Commission to go into court itself to seek 
an injunction against a merger, whereas S. 1005 would leave that power 
exclusively in the Department of Justice. 

Two, the information required to be given to the Government is dif- 
ferently described in the two bills. 

Three, the exemptions are somewhat different. S. 1005 would ex- 
empt any single transaction under $2 million, instead of $1 million. 

We hope to get expert advice on the advisability of these bills and 
we look for advice as to which language is preferable in each situation. 
Personally I wonder whether the exemption based on the size of assets 
of the merging corporation is large enough in this age of bigness. It 
might have been all right when I came here 20 years ago, but in the 
meantime the income of this country has gone up from $60 billion 
to some $340 billion, and the assets of American companies has gone 
up to something like $400 some billion, all of which indicates clearly 
to me that this figure of $2 million should be raised. I feel that when 
you talk about millions now you are talking, comparatively speaking, 
about pennies compared with the dollars of 20 years ago. 

The asset exemption in both bills relates to a combined corporation 
with assets of less than $10 million. This would mean that a small 
company merging with a $10 million corporation would have to 
comply. Someone suggested that perhaps the bill should apply to 
mergers only where each corporation to be merged has assets of at 
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least $10 million. After the inflation which has been going on for 
many years, dollar values are not what they used to be. Perhaps we 
should raise our sights in looking at the exemptions of these bills 

Then there is another angle. In this complex society of ours we 
don’t want to hamstring business. We don’t want to hamstring the 
little fellow. We don‘t want to put him in a position where he has 
to run to some office in the Government to get permission to sneeze. I 

rsonally feel that this matter of size is something that should really 

given consideration, Mr. Chairman. I feel that we should have 
advice on it. We should be consulting with the little businessmen 
and what is little now was big 20 or 30 years ago. 

Those are my sentiments, and I trust they will receive earnest 
consideration. 

Senator Keravuver. Thank you very much, Senator Wiley, for your 
thoughtful observations about these bills. 

We will print at this point in the record S. 442 and S. 1005. 

(S.442 and S. 1005 are as follows :) 


[S. 442, 86th Cong., Ist sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers and acquisitions, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes”, approved October 15, 1914 (38 Stat. 731 and 736, as amended ; 
15 U.S.C. 18 and 25), are amended as follows: 

Section 7 of said Act is amended— 

(a) by striking out the fifth paragraph thereof ; and 
(b) by striking out the first, second, and third paragraphs thereof, and 
inserting in lieu thereof the folowing: 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of, and no corporation subject to the jurisdic- 
tion of the Federal Trade Commission shall acquire, directly or indirectly, the 
whole or any part of the assets of one or more corporations, where either the 
acquiring corporation or the corporation in which stock or assets are acquired 
is engaged in commerce, and where in any line of commerce in any section of the 
country the effect of such acquisition of such stock or assets, or the use of 
such stock by the voting or granting of proxies or otherwise, may be substan- 
tially to lessen competition, or to tend to create a monopoly. This paragraph 
shall not apply to corporations purchasing stock solely for investment and not 
using the same by voting or otherwise to bring about, or in attempting to bring 
about, the substantial lessening of competition. Nor shall anything contained 
in this section prevent a corporation engaged in commerce from causing the 
formation of subsidiary corporations for the actual carrying on of their immedi- 
ate lawful business, or the natural and legitimate branches or extensions 
thereof, or from owning and holding all or a part of the stock of such subsidiary 
corporations, when the effect of such formation is not to substantially lessen 
competition. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets 
of one or more corporations, where either the acquiring corporation or the 
corporation in which stock or assets are acquired is engaged in commerce, where 
the combined capital, surplus, and undivided profits of the acquiring and the 
acquired corporations are in excess of a book value of $10,000,000, until sixty 
days after delivery to the Commission or Board vested with jurisdiction under 
the first paragraph of section 11 of this Act and to the Attorney General of 
notice of the proposed acquisition. The notice required to be delivered to the 
Commission or Board and the Attorney General shall set forth the names and 
addresses, nature of business, quantity and value of products or services sold, 
transferred, or distributed, classified by specific type, nature and kind, total 
assets, net sales, location of plants and trading areas in which each product 
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or service is sold, copy of last annual report and balance sheet of the acquiring 
corporation and the corporation in which stock or assets are acquired. The 
parties shall furnish within twenty-five days after request therefor such addi- 
tional relevant information within their knowledge or control as may be re- 
quested within twenty-five days after delivery of notice of the proposed acquisi- 
tion by the Commission or Board vested with jurisdiction under section 11 
of this Act or by the Attorney General: Provided, That the Commission or 
Board or Attorney General may, in its or his sole discretion, extend the time 
for furnishing such additional relevant information. Any corporation willfully 
failing to give the notice or to furnish the required information shall be subject 
to a penalty of not less than $5,000 or more than $50,000, which may be recovered 
in a civil action brought by the Attorney General. 

“Any officer or employee of the Commission or Board or Department of 
Justice who shall make public any information furnished to the Commission or 
Board or Attorney General pursuant to the provisions of this paragraph, with- 
out the authority of the Commission or Board or Attorney General, unless 
directed by a court, or unless such information has already been made public, 
shall be deemed guilty of a misdemeanor and upon conviction thereof, shall 
be punished by a fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by fine and imprisonment, in the discretion of the court. Failure by 
the Federal Trade Commission, the Attorney General, or other appropriate agency 
to request additional relevant information pursuant to this paragraph, or to 
interpose objection to such acquisition within the sixty-day period, shall not 
bar the institution at any time of any investigation by means other than those 
authorized by this paragraph or any action or proceeding with respect to such 
acquisition under any provision of law. The Commissioner or Board vested with 
jurisdiction under section 11 of this Act, after consultation with and upon 
approval of the Attorney General, shall, within one hundred and twenty days 
after the enactment of this Act, establish procedures for the waiver by the 
appropriate Commission or Board and the Attorney General of all or part of 
the waiting requirements in appropriate cases or categories of cases. 

“The notification and waiting period provisions of the preceding paragraph 
shall not apply to the following: 

“(1) Any acquisition of stock when the stock acquired or held does not 
exceed 10 per centum of the voting rights, as represented by the voting stock or 
other voting share capital, of the corporation in which the stock is acquired; 

“(2) Any acquisition of stock in a single transaction or series of related 
transactions, unless the fair market value of the consideration paid for such 
stock in such transaction or transactions exceeds $1,000,000 ; 

“(3) Any acquisition of stock which does not increase, directly or indirectly, 
the acquiring corporation’s share of voting rights in any other corporation; 

“(4) Any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation unless the fair market 
value of the consideration paid for such assets in such transaction or transac- 
tions (after deducting the portion thereof comprising stock in trade used in 
the ordinary course of the transferring corporation’s business, and transferred 
by such acquisition) exceeds $1,000,000 ; 

“(5) Acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation, securities issued by the United States, or 
by any State, Territory, or insular possession thereof, or by any political sub- 
division or public agency or instrumentality of one or more of any of the 
foregoing ; 

“(6) Any acquisition of real property, primarily for office space or noun- 
transient residential use; any acquisition of an interest in land primarily for 
the purpose of constructing plants or other facilities for use in the conduct 
of business ; or any acquisition of vacant industrial property ; 

“(7) Any acquisition of (i) stock or other share capital of a corporation, 75 
per centum or more of the market value of the assets of which consist of unde 
veloped or partially developed mineral, mining, or timberland properties, or (ii) 
the whole or any part of such undeveloped or partially developed mineral, 
mining, or timberland properties ; 

“(8) Any acquisition by any corporation from the Government of the United 
States, or from the government of any State, Territory, or insular possession 
thereof, or from any political subdivision or public agency or instrumentality 
of one or more of any of the foregoing. 

“(9) Acquisition, solely for the purpose of investment, of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
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trust company, or insurance company, in the ordinary course of its business; 
acquisition by any bank, banking association, or trust company of the assets of 
another bank, banking association, or trust company ; : 

“(10) Acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned, directly or in- 
directly, more than 50 per centum of the outstanding voting stock of the cor- 
poration whose stock, other share capital, or assets are acquired, or if more than 
50 per centum of the outstanding voting stock of the acquiring corporation is 
owned, directly or indirectly, by a corporation which, prior to such acquisition, 
owned, directly or indirectly, more than 50 per centum of the outstanding voting 
stock of the corporation whose stock, other share capital, or assets are acquired, 
or if more than 50 per centum of the outstanding voting stock of the acquiring 
corporation is owned, directly or indirectly, by the corporation from which the 
stock, other share capital, or assets are acquired ; ; 

“(11) Any acquisition of stock, other share capital, or assets pursuant to 
judicially or government-agency supervised reorganizations or dissolutions ; 

“(12) Any acquisition of stock, other share capital, or assets, solely for the 
purpose of investment, by any corporation engaged wholly in religious, educa- 
tional, or charitable activities ; 

“(13) Any acquisition of stock, other share capital, or assets by any corpora- 
tion in connection with financing, refinancing, borrowing, or underwriting trans- 
actions where title to such stock, other share capital, or assets is acquired solely 
for collateral, underwriting, or security purposes ; . 

“(14) Any acquisition of stock, other share capital, or assets of any foreign 
corporation unless such foreign corporation: (1) transacts business in the United 
States, its Territories, or possessions, and has a permanent establishment in the 
United States, its Territoriess, or possessions: or (2) has a stock or other share 
interest in a corporation which transacts business in the United States, its Terri- 
tories, Or possessions ; , 

“(15) Any acquisition of stock or assets which, under any specific provision of 
law, requires the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt under any specific pro- 
vision of law from the provisions of this section: Provided, however, That any 
commission, board, or agency of the United States which is authorized by law to 
approve the acquisition by one corporation of the stock or assets of another 
corporation where by virtue of such approval such acquisition is exempted from 
the provisions of this section shall promptly notify the Attorney General of 
any application or request for such approval. 

“The provisions of this section shall take effect one hundred and twenty days 
after their enactment. 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prehibited or uiade 
illegal by the antitrust laws, nor to exempt any person from the penal provisions 
thereof or the civil remedies therein provided.” 

Section 15 of said Act is amended by inserting after the first paragraph 
thereof the following new paragraph: 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act ; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission un- 
der this section and until such complaint is dismissed by the Commission 
or set aside by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain viola- 
tion of section 7 of this Act or to require maintenance of the status quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Such proceedings may be by way of 
petition setting forth the case and praying that such violation shall be enjoined 
or otherwise prohibited, and the court may make such temporary restraining 
order or prohibition as shall be deemed just in the premises. In any case where 
injunction or restraining order is granted under this paragraph, the Federal 
Trade Commission shall proceed as soon as may be to the issuance of the com- 
plaint and to the hearings and determinations of the case.” 
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{S. 1005, 86th Cong., 1st sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers and acquisitions, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 7 of the Act entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914, as amended (64 Stat. 1125; 15 
U.S.C. 18), is amended by deleting the first three paragraphs and inserting in 
lieu thereof the following new paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire, directly or indirectly, the whole 
or any part of the assets of one or more corporations engaged in commerce, 
where in any line of commerce in any section of the country the effect of such 
acquisition of such stock or assets, or of the use of such stock by the voting 
or granting of proxies or otherwise, may be substantially to lessen competition 
or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets 
of one or more corporations engaged in commerce, where the combined capital, 
surplus, and undivided profits of the acquiring and the acquired corporations 
are in excess of a book value of $10,000,000, until sixty days after delivery 
to the Commission or Board vested with jurisdiction under the first paragraph 
of section 11 of this Act and to the Attorney General of notice of the proposed 
acquisition. This notice shall include, separately as to the acquiring and acquired 
corporations: (1) the name and address; (2) the nature of business and prod- 
ucts or services sold or distributed ; (3) net sales for the last accounting year; 
(4) copy of last annual report and balance sheet; and (5) location of plants and 
trading area in which each product or service is sold. The parties shall fur- 
nish, within twenty-five days after request therefor, such additional relevant in- 
formation within their knowledge or control as may be requested within 
twenty-five days after delivery of notice of the proposed acquisition by the 
Commission or Board vested with jurisdiction under section 11 of this Act or 
by the Attorney General: Provided, That upon request of the parties the Com- 
mission or Board or Attorney General may extend the time for furnishing such 
additional relevant information. If any party to an acquisition which has 
been consummated has willfully failed to give the required notice or to fur- 
nish the required information, such party shall be subject to a penalty of not 
less than $5,000 or more than $50,000, which may be recovered in a civil action 
brought by the Attorney General. No other person shall be entitled to sue 
either party to the acquisition for failure under this paragraph to give notice 
or to furnish the required information and such penalty shall be the sole 
remedy for willful failure to give notice or to furnish the required informa- 
tion. Any officer or employee of the Commission or Board vested with juris- 
diction under section 11 of this Act or of the Department of Justice, who shall 
make public any information furnished to the Commission or Board or Attorney 
General pursuant to the provisions of this paragraph, without the authority of 
the Commission or Board or Attorney General, unless directed by a court, or 
unless such information has already been made public, shall be deemed guilty of 
a misdemeanor and upon conviction thereof shall be punished by a fine not 
exceeding $5,000 or by imprisonment not exceeding one year, or both. Failure 
by the Federal Trade Commission, the Attorney General or other appropriate 
agency to request additional relevant information pursuant to this paragraph 
or to interpose objection to such acquisition within the sixty-day period shall 
not bar the institution at any time of any action or proceeding with respect to 
such acquisition under any provision of law. The Commission or Board vested 
with jurisdiction under section 11 of this Act, after consultation with and upon 
approval of the Attorney General, shall establish procedures for the waiver by 
the appropriate Commission or Board and the Attorney General and such Com- 
mission or Board and the Attorney General shall waive all or part of the 
waiting requirements in appropriate cases and in categories of cases where a 
waiting period is deemed unnecessary to effectuate enforcement of this section 
of this Act: Provided, however, That such procedures may be amended from 
time to time as the Commission or Board, upon the approval of the Attorney 
General, considers appropriate. 
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“The notification and waiting period provisions of the preceding paragraph 
shall not apply to the following : 

“(1) Any acquisition of stock when the stock acquired or held does not 
exceed 10 per centum of the voting rights, as represented by the voting stock or 
other voting share capital, of the corporation in which the stock is acquired; 

“(2) Any acquisition of stock in a single transaction or series of related trans- 
actions, unless the fair market value of the consideration paid for such stock in 
such transaction or transactions exceeds $2,000,000 ; 

“(3) Any acquisition of stock which does not increase, directly or indirectly, 
the acquiring corporation’s share of voting rights in any other corporation ; 

“(4) Any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation if the fair market value 
of the consideration paid for such assets in such transaction or transactions (after 
deducting the portion thereof comprising stock in trade used in the ordinary 
course of the transferring corporation’s business, and transferred by such acqui- 
sition) does not exceed $2,000,000 ; 

“(5) Acquisition by any corporation of bonds or other obligations without 
yoting rights of any other corporation, securities issued by the United States, or 
by any State, Territory, or insular possession thereof, or by any political subdivi- 
sion or public agency or instrumentality of one or more of any of the foregoing: 

“(6) Any acquisition of real property, primarily for office space or nontransient 
residential use ; any acquisition of an interest in land primarily for the purpose of 
constructing plants or other facilities for use in the conduct of business; or any 
acquisition of vacant industrial property ; 

“(7) Any acquisition of (i) stock or other share capital of a corporation, 75 
per centum or more of the market value of the assets of which consist of unde- 
veloped or partially developed mineral, mining, or timberland properties, or (ii) 
the whole or any part of such undeveloped or partially developed mineral, mining, 
or timberland properties ; 

“(8) Any acquisition by any corporation from the Government of the United 
States, or from the Government of any State, Territory, or insular possession 
thereof, or from any political subdivision or public agency or instrumentality of 
one or more of any of the foregoing ; 

“(9) Acquisition, solely for the purpose of investment, of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company, in the ordinary course of its business; 
acquisition by any bank, banking association, or trust company of the assets of 
another bank, banking association, or trust company ; 

“(10) Acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned, directly or indi- 
rectly, more than 50 per centum of the outstanding voting stock of the corporation 
whose stock, other share capital, or assets are acquired, or if more than 50 per 
centum of the outstanding voting stock of the acquiring corporation is owned, 
directly or indirectly, by a corporation which, prior to such acquisition, owned, 
directly or indirectly, more than 50 per centum of the outstanding voting stock 
of the corporation whose stock, other share capital, or assets are acquired, or if 
more than 50 per centum of the outstanding voting stock of the acquiring corpo- 
ration is owned, directly or indirectly, by the corporation from which the stock, 
other share capital, or assets are acquired ; 

“(11) Any acquisition of stock, other share capital, or assets pursuant to 
judicially or Government-agency supervised reorganizations or dissolutions; 

“(12) Any acquisition of stock, other share capital, or assets, solely for the 
purpose of investment, by any corporation engaged wholly in religious, educa- 
tional, or charitable activities ; 

“(13) Any acquisition of stock, other share capital, or assets by any corporation 
in connection with financing, refinancing, borrowing, or underwriting transactions 
where title to such stock, other share capital, or assets is acquired solely for 
collateral, underwriting, or security purposes ; 

“(14) Any acquisition of stock, other share capital, or assets of any foreign 
corporation unless such foreign corporation (1) transacts business in the United 
States, its Territories, or possessions, and has a permanent establishment in the 
United States, its Territories, or possessions; or (2) has a stock or other share 
interest in a corporation which transacts business in the United States, its Terri- 
tories, or possessions; 

“(15) Any acquisition of stock or assets which, under any specific provision of 
law, requires the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt under any specific provision 
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of law from the provisions of this section: Provided, however, That any commis. 
sion, board, or agency of the United States which is authorized by law to approve 
the acquisition by one corporation of the stock or assets of another corporation 
where by virtue of such approval such acquisition is exempted from the provisions 
of this section shall promptly notify the Attorney General of any application or 
request for such approval. 

“Except for the provisions of the second paragraph of this section, the section 
shall not apply to corporations purchasing stock solely for investment and not 
using the same by voting or otherwise to bring about, or in attempting to bring 
about, the substantial lessening of competition. Nor shall anything containeg 
in this section prevent a corporation engaged in commerce from causing the forma- 
tion of subsidiary corporations for the actual carrying on of their immediate 
lawful business, or the natural and legitimate branches or extensions thereof, 
or from owning and holding all or a part of the stock of such subsidiary corpora. 
tions, when the effect of such formation is not substantially to lessen competition,” 

Sec. 2, The second paragraph of said section 7 as herein amended shall take 
effect one hundred and twenty days after enactment of this Act. The procedures 
for the waiver by the appropriate commission or board and the Attorney Genera] 
of all or part of the waiting requirements in appropriate cases and categories of 
cases required by the second paragraph of said section 7, as herein amended, 
shall be established within one hundred and twenty days after enactment of this 
Act. 

Sec. 3. Nothing contained in the first paragraph of said section 7 as herein 
amended shall be held to affect or impair any right heretofore legally acquired: 
Provided, That nothing in this section shall be held or construed to authorize 
or make lawful anything heretofore prohibited or made illegal by the antitrust 
laws, nor to exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 


Senator Kerauver. I have been advised that a distinguished former 
colleague, Senator Herbert O’Conor, has a statement he wishes to 
file for the record, on behalf of the American Merchant Marine 
Institute. 

Mr. Couiins. I have it here, Senator. 

Senator Keravuver. It will be made a part of the record. 

(The statement referred to may be found on p. ee 

Senator Kerauver. Our first witness is Mr. Arnold Nygren, presi- 
dent of Shawmut Engineering Co., Boston, Mass., who will testify 
on behalf of the National Association of Manufacturers. So that we 
may have ready reference to the position of the National Association 
of Manufacturers on this matter, it is noted that in 1956 Mr. Harvey 
Crow testified on behalf of the National Association of Manufacturers, 
of which he is associate general counsel. His testimony is on page 207 
of the record of the hearings in that year. In 1957, Mr. George G. 
Hagedorn appeared before us, accompanied by Mr. Harvey Crow. 
His testimony as associate director of research of the National Asso- 
ciation of Manufacturers is carried on page 134 of the hearings of 
1958. Each of these statements was followed by substantial colloquies. 

Now we have Mr. Nygren to testify on behalf of the association 
today. We are glad to have you with us, Mr. Nygren. 

Mr. Nyeren. Thank you, Mr. Chairman. 

Senator Keravver. Your entire statement will be printed in the 
record as if read. You may read it or you may summarize it, which- 
ever you wish. 
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STATEMENT OF ARNOLD C. NYGREN, PRESIDENT, SHAWMUT ENGI- 
NEERING CO., BOSTON, MASS., ON BEHALF OF THE NATIONAL 
ASSOCIATION OF MANUFACTURERS 


Mr. Nyeren. I will eliminate certain paragraphs as I go through 
for the sake of brevity. 

My name is Arnold C. Nygren, and I am president of the Shawmut 
Engineering Co., of Boston, Mass. I appear here today on behalf of 
the National Association of Manufacturers, as a vice chairman of the 
industrial problems committee of the association, and particularly as 
chairman of the subcommittee on business size of that standing 
committee. 

The NAM is a voluntary membership organization of about 20,000 
member companies, representative of every segment of the manufac- 
turing community and every section of the Nation. Our membership 
includes companies of every size, from the smallest to the largest of 
enterprises. In fact, 83 percent of the association’s members employ 
fewer than 500 persons and thus come within a generally accepted 
definition of small business. My own company is very small, having 
at present less than 100 employees. 

{y purpose in coming here is to express the NAM’s opposition to 
the proposals before your committee, and to explain the reasons for 
our opposition. We are flatly opposed to the injection of this new 
principle into the antitrust laws of the Nation, and, therefore, I will 
have no suggestions to offer in the way of amendments or improve- 
ments to the bill. 

In past years other NAM witnesses have appeared before commit- 
tees of Congress to oppose bills which would have required advance 
notice of mergers to the Government. Although S. 422 and 
S. 1005 differ from earlier proposals in certain details, there is 
nothing in them which would cause us to withdraw our objections. 
We believe that the requirement for premerger notification is wrong 
in principle and damaging in practice, and we, therefore, would object 
to any such proposal. 

There are three main reasons for our opposition to a premerger 
notification requirement: 

(a) Such a requirement is an unwarranted interference with the 
freedom of business to conduct its legitimate affairs and make its own 
decisions in normal business matters. Prosecuting wrongdoers after 
the act is one thing, but advance surveillance by the Government of 
actions where no presumption of guilt exists is a principle repugnant 
to our ideas of human freedom. 

(6) In ie a premerger notification requirement, and the man- 
datory delays which it would involve, would hamper and sometimes 
prevent the consummation of desirable business combinations. The 
result would be damage to the parties concerned and to the economy 
generally. 

(ec) There has been no demonstration of a need for desperate meas- 
ures of this nature to protect the competitive business structure of the 
economy. On the contrary the record of business mergers indicates 
that they have had very little impact on the business structure. 
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In what follows I will expand on these reasons for our opposition 
to the proposals before you. 

Businessmen believe in competition as the regulator of our economic 
life. Indeed every sensible person must accept this principle, since 
the only alternative to impersonal regulation by competition is regu- 
lation by the fiat of an all-powerful government. Freedom and 
competition are necesary to each other. 

To the extent that competition is weakened, business freedom will 
inevitably be lost. Therefore, business supports the antitrust laws, 
Actions which tend to create a monopoly or substantially to lessen 
competition should be and are prohibited. 

But let’s not throw out the baby with the bath water. It would 
be ironic if, in the name of protecting competition, business freedom 
were to be seriously im aad. 

Almost any type of Salinas activity, including mergers, can con- 
ceivably be used as a means of creating monopoly. The building of 
new capacity, the issue of new stocks, the borrowing of money from 
banks, even the buying of raw materials and the selling of the com- 
pany’s product, can be done in ways which tend to create a monopoly. 
But no one would think of imposing a requirement that the Govern- 
ment be notified in advance of all such activities merely because in 
some few instances they might affect competition. 

There is no reason to view mergers as a separate category of busi- 
ness transactions, to be regarded especially with suspicion. They occur, 
as other transactions do, because a buyer and a seller are able to agree 
on mutually satisfactory terms. Their effect is to improve the efficiency 
of the economy by placing assets in the hands of those who are able to 
use them most advantageously. 

The right to merge, or to acquire part of the property of another 
firm, is not secondary or trivial compared with the right to engage 
freely in other types of transaction. The right to merge is one of the 
most important aspects of business freedom especially in a growing 
and changing economy such as ours. It helps to give the necessary 
fluidity to our dynamic economy. The right to transfer properties be- 
tween firms enables us to redirect our productive forces into new chan- 
nels as times and circumstances change. We should consider carefully 
before imposing legislative requirements which impair this aid to 
growth and economic adaptability. 

Mergers can, of course, also be used as an instrument of monopoly. 
The Clayton Act as it stands prohibits such mergers. In that act, the 
test is whether the merger tends substantially to lessen competition or 
tends to create a monopoly. But it would be a departure se these 
concepts to impose arbitrary standards where the test for applica- 
tion has nothing to do with the competitive effects of a proposed 
merger. 

These bills exempt certain mergers from the prior notification rule, 
but only on the basis of size or other criteria which have no connection 
with competition or monopoly. We think this is wrong, just as it 
would be wrong to require citizens to report in advance their intention 
to cross the street, merely because crossing the street under certain cir- 
cumstances might violate the traffic laws. 

Perhaps you may feel that, although premerger notification is un- 
necessary in most instances, it is not a very serious burden and busi- 
ness can learn to live with it. 
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I believe on the contrary that a premerger notification requirement 
can be a very serious impediment to legitimate business operations. It 
can have a damaging—in some cases a fatal—impact on individual 
enterprises. oe : 

The mere fact that a delay is imposed in the consummation of the 
merger can prevent the merger from occurring at all, advantageous 
though it may be to all parties concerned as well as to the economy 

nerally. Mergers usually involve delicate negotiations. If the 
transactions cannot be closed promptly, oftentimes it cannot be closed 
at all. For example, a change in general business conditions, a change 
in the stock market, an announcement by a competitor, or a new de- 
velopment in the market for the product, might imtervene during the 
waiting period and cause one or both of the negotiants to reconsider. 
In these circumstances the process of negotiation would have to be 
started all over again or perhaps be dropped completely. 

The law would compel the reporting of confidential business in- 
formation, to the possible detriment of the parties concerned. I am 
aware that the bills propose severe penalties on any Government em- 
ployees who disclose such information, but the very fact that such a 
provision 1s included indicates the danger of illegal disclosures. Fur- 
thermore, it is hard to see how the law can prevent such persons from 
using the information to their own advantage. In any case, rumors are 
inevitable, and they might be very costly to those contemplating a 
merger. 

This might not be very serious to a publicly held corporation, 
where the facts are usually widely known anyway. But in these 
cases the requirement for premerger notification to the Government 
is unnecessary since the Government presumably knows what the 
general public knows. In the case of family-owned corporations the 
confidentiality of the information is of the utmost importance. Even 
the mere fact that a merger is planned is an item of knowledge 
potentially damaging to the company and potentially valuable to 
outsiders. If the merger later falls through, the knowledge that the 
company had unsuccessfully been offered on the merger market would 
depress its value in possible future transactions. 

he bills before you contain a long list of particular types of 
mergers or acquisitions which would be exempted from the advance 
notification requirement. These exceptions are greatly expanded 
from a Similar list proposed in earlier premerger notification bills. 
Apparently the longer one thinks about such legislation the clearer 
it becomes that for many transactions the requirement is either un- 
necessary or unduly onerous or both. I would venture to predict that 
the longer the proposal was studied, and the more witnesses that were 
heard on it, that the longer the list of obviously necessary exceptions 
would become. I would also predict that you would never come to 
the end of your list of mergers and acquisitions which ought to be 
excluded. To be blunt, the requirement for premerger notification 
is an unreasonable one, and you can never hope effectively to cure its 
unreasonableness by listing exemptions. 

Of course, there might i an inclination to set aside all the objec- 
tions I have described if it were felt that the current trend of mergers 
was threatening to engulf our economy, destroy the independence of 
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small business, and eliminate effective competition. Under such cir. 
cumstances even the most drastic of measures might be justified. 

Many people, judging from their public statements, seem to fee] 
that we are are in precisely that desperate situation. Although statis. 
tics on mergers and acquisitions are often cited in support of such 
claims, I must confess that I am unable to understand how the cur. 
rently available data can substantiate such a case. 

The Federal Trade Commission publishes each year a count of the 
number of mergers and acquisitions in all fields, as reported iN various 
publications. No pretense is made that the count 1s complete. No 
attempt is made to distinguish important from trivial mergers op 
acquisitions. There is no breakdown of the total according to the 
various reasons for merger. Above all, no test is applied as to whether 
the reported mergers have even a possible antitrust significance. You 
can judge for yourself as to whether figures of this type can legiti- 
mately be used to support the thesis that competition is in graye 
danger from a tide of mergers. 

But even if the figures are accepted they do not remotely suggest 
that mergers and acquisitions are having any serious impact on the 
business structure. For 1958 the Federal Trade Commission re- 
ported a total of 899 mergers and acquisitions which had come to its 
attention. This was somewhat lower than the corresponding totals 
for either 1956 or 1957. Since there are over 4 million separate busi- 
ness firms in existence, the total reported mergers and acquisitions 
represented only about two one-hundreds of 1 percent of the number 
of operating firms in 1958. It does not appear that independent busi- 
ness is about to be eliminated, or competition to be destroyed, through 
the process of merger. 

The fact is that the number of business firms has stayed at about 
the same proportion to the human population for as long as the 
statistics are available. We now have about 25 business firms for each 
1,000 persons, and the figure has remained close to that level since 
1919. 

At this point I would like to deal with two arguments that are often 
advanced to support the alleged need for a premerger notification re- 
quirement. One is the claim that without such a procedure the Gov- 
ernment might fail to have advance knowledge of a pending merger 
with possible illegal aspects. The other is the claim that in some 
cases where an illegal merger has been carried through, the Govern- 
ment is powerless to reverse the evil that has been done—the 
“scrambled eggs” argument. 

I find it difficult to take either of these arguments very seriously. 
I understand that there is a staff in the Justice Department which 
follows various trade journals and other sources for reports of com- 
ing mergers or acquisitions. Probably a substantial amount of staff 
time is required for this, but it is nothing compared to the work which 
would be required to analyze systematically the advance notifications 
which would be received under these bills. 

Corporations normally require stockholder approval for mergers. 
This means that where either of the parties to a proposed merger is a 
publicly held corporation the contemplated action would be a matter 
of common knowledge of which the Justice Department could not fail 
to be aware. What is left then are cases where both parties to the 
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roposed merger are closely held corporations. Since corporations 
of this type are usually small, it is hard to believe that combinations 
among them could have ominous implications, in the antitrust sense. 

The “scrambled-eggs” argument seems equally devoid of force. 
Although I am not a lawyer, I can recall a number of historic cases 
where a combination which had been put together was subsequently 
pulled apart on order of the court. I am thinking of such instances 
as the Standard Oil and American Tobacco cases. Of course I realize 
that any divestiture raises complex legal, financial, and operational 
problems both to the firm undertaking the divestiture and to the court 
supervising it. But I believe that our country is abundantly endowed 
with the business and professional talent to carry out such an opera- 
tion when necessary. 

The NAM Research Department has prepared a report on “The 
Statistics on Mergers—What They Prove and What They Fail To 
Prove.” This expands on a number of the points I have raised in 
this statement. I would like to offer it for the record as part of my 
testimony. 

Senator Keravver. This report doesn’t appear to be too long, so it 
will be printed in the appendix. 

Mr. Nyeren. Thank you, Mr. Chairman. 

(The document referred to may be found on p. 112.) 

Senator Krracver. You may continue, Mr. Nygren. 

Mr. NycGren. Thank you. One of the subjects with which this 
research report deals is the reasons for mergers. Briefly these are: 

1. Reasons on the part of the acquiring firm: 

(a) Acquisition of additional capacity for supplying an ex- 
panded market. 
(6) Acquisition of capacity in a new area. 
(c) Acquisition of new products—sometimes complementary 
to the old line, sometimes entirely unrelated. 
(7) Acquisition of customers of the acquired company. 
(c) Acquisition of trademarks. 
(7) Acquisition of patents. 
(g) Acquisition of personnel and organization. 
(h) Investment of idle capital. 
(7) Presentation of an advantageous offer by a firm which de- 
sires to sell out. 
(j) Desire to get into a new field, either for diversification or 
because the old field is declining. 
(%) Acquisition of a tax carryover. 
2. Reasons on the part of the acquired firm: 
(a) Lack of any suitable succession to present management. 
(&) Desire to convert personal assets into more liquid form 
in order to meet prospective inheritance taxes. 
(c) Desire to salvage whatever may be possible from a failing 
enterprise. 
(d) Presentation of an advantageous bid by a firm which de- 
sires to expand. 
(e) Desire to diversify personal holdings. 
(f) Inability to obtain needed capital. ! . 
In summary, I do not see any pressing need for the introduction of 
this new principle into our antitrust laws. I believe on the contrary 
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that it will be a serious obstacle to proper and desirable forms of 
business expansion. I hope that your subcommittee will not report 
this bill favorably. Thank you. 

Senator Kerauver. Thank you, Mr. Nyren. There may be some 
questions. 

Senator Wiley ? 

Senator Witey. This is a general argument against the whole bill, 
I introduced one bill at the request of the Department. Your argu- 
ment applies to that one as well as to the other. 

Mr. Nyeren. You are referring to your own bill, S. 1005. 

Senator Wier. Yes. 

Mr. Nycren. Yes. 

Senator Witry. Your argument is based primarily upon the idea 
that if Government interferes with business, it is a bad thing? 
Correct ? 

Mr. Nycren. Where it is unnecessary and without a proper showing 
of need. 

Senator Witey. What about when business interferes with the rights 
of the people? 

Mr. Nyeren. I believe we have adequate laws for that now, our anti- 
trust laws. They have been successfully used in the past. 

Senator Wirey. That, of course, is debatable. We heard an argu- 
ment the other day by Mr. George Meany, president of the AFL-CIO, 
in which he claimed that many crimes are due to lack of enforcement 
by officials. I think that the evidence would probably be correct, but 
we are facing constantly this matter of individual laxity in officialdom. 
Here is where Government officials now propose a new remedy, and it 
applies particularly to this matter of power where inordinate wealth 
comes into the hands of those who don’t know how to use it. 

I would say that there probably are instances where there is need 
for something of this kind. Supposing that you had something like 
the automobile business. If you had the Big Three combining to- 
gether to dominate the market, do you think that something like this 
bill should be available ? 

Mr. Nyeren. Senator, I am an engineer and a small businessman. 
Tamnotalawyer. It is my opinion that we have adequate safeguards 
in our present antitrust laws for that. 

I mentioned in my testimony here that where it would be a large 
publicly held corporation, it certainly comes to the attention of the 
Justice Department and the Federal Trade Commission. We believe 
that the premerger notification is wrong in principle. 

Senator Wier. In what respect? 

Mr. Nyeren. By changing our antitrust laws to have arbitrary 
standards. For instance, your $10 million, your $2 million, your $1 
million, and so forth. That has no basis on the competition. 

Senator Witny. Now you are getting into something that you re- 
or ined from speaking about. What do you think the amount should 

e ¢ 

Mr. Nyeren. Now we are hedging. I still repeat, Senator, with all 
due respect, that we believe the prenotification principle is wrong. 
To merely change the dollar signs doesn’t change the principle 
involved. 
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Senator Wixry. Of course, the general statement that you nave 
made may be correct. But if it is necessary to protect the public 
interest, we have done lots of things in our laws where the individuals 
failed to recognize that they are but trustees. 

You didn’t answer my other question as to what you think the 
amount ought tobe. You haven’t any idea on that ? 

Mr. Nyeren. No, I don’t. If you would like a memorandum on it 
from our own staff, I would be glad to submit one, but I wouldn’t want 
to take away from the fact that we believe the proposals to be wrong 
in principle and that changing the dollar sign would not change the 
principle involved. a 

Senator Wirry. Let us take the other position. When you get down 
to where it is $1 million or $2 or $5 million or $10 million, it would 
make a lot of unnecessary labor, would it not, for those that were going 
to merge or intend to merge ? 

Mr. Nycren. I don’t quite understand the question. Making a 
great deal of unnecessary labor ¢ ' . 

Senator Witey. Yes. What I am getting at is that you give notice 
and the Government immediately asks for information on the subject. 
It wants to be informed as to the details whether or not it is advisable 
that the merger should go on. That is why in my opening statement 
I said the small size of the company involved—the $1 million institu- 
tion, the $2 million or the $10 million—is not in the same category 
where you have vast amounts of money that might dominate the 
market. 

Have you any ideas about that? 

Mr. Nyeren. I’m sorry, I don’t quite follow you. You are still 
discussing whether it should be a larger sum of money involved in the 
exemptions ? 

Senator Wizry. Yes. 

Mr. Nyeren. I still say that changing the dollar sign does not 
change the principle of it. I must stand on that. 

Senator Wirey. I think that is all. 

Senator Kerauver. Mr. Nygren, you say you are not a lawyer? 

Mr. Nyeren. That is right, sir. 

Senator Keravuver. You, of course, are familiar with the United 
Press / 

Mr. Nyeren. Yes, I am. 

Senator Kerauver. Do you know that to be a large organization? 

Mr. Nyoren. Yes, sir. 

Senator Kerauver. You were familiar with the International News 
Service ? 

Mr. Nyoren. Yes, 

Senator Kerauver. You knew that to be a large organization ? 

Mr. Nyaren. Yes, sir. 

Senator Krrauver. Did you know that they merged and the De- 
partment of Justice didn’t know about it until after the merger was 
completed ? 

Mr. Nyeren. No. I wasn’t aware of that fact, Senator. 

Senator Keravuver. But it had already happened before the Justice 
Department found out about it, or so it appears from the record. 


Previously there had only been three news organizations, AP, UP, 
and INS. 
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Mr. Nyeren. Yes. 

Senator Keravver. UP and INS merged before Justice found out 
about it. What do you think of that? 

Mr. Nyeren. Well, I would want to know the reasons. I don’t 
know the reasons. I would seem to feel as an individual—I am not 
speaking now as an NAM representative—as strictly an individual it 
seems to me a merger of that kind, if it were consummated without 
the knowledge of the Government, it was certainly the responsibility 
of the two companies. They are big enough and large enough and 
have legal counsel enough to know whether or not they are violating 
the antitrust laws. 

Senator Keravver. I know, but when the merger was accomplished, 
the offices were closed and some of the stati were dismissed. 

Mr. Nyeren. Well, again speaking as an individual, that is a rare 
and isolated case and the responsibility and expense of it fell directly 
on those two corporations in making divestiture. 

Senator Kerauver. Are you aware of the fact that this type of 
legislation is one of the President’s special recommendations for im- 
proving the antitrust laws? 

Mr. Nyeren. Yes. 

Senator Keravuver. All right, sir. 

Anything else, gentlemen ? 

Mr. McHueu. No questions, Senator. 

Senator Witey. Can you state what the wrong principle is? 

Mr. Nyaren. Yes. Heretofore with our present antitrust laws, 
the Clayton Act, a case is judged strictly on the basis of whether it 
tends to lessen competition or tends to create a monopoly. There are 
some standards, arbitrary standards involved in these bills. In other 
words, it could be a small company, it could be a large company. Now 
you take arbitrary standards and set them up, that above that point of 
a certain amount of capital valuations, above that point every com- 
pany must process its applications for mergers through a Government 
agency. You set arbitrary standards in that particular case. Now, 
those standards have nothing to do with whether the fact is that there 
might be a tendency to create a monopoly or not. 

Senator Wixery. If you didn’t have this bill, how could the Govern- 
ment learn about mergers? You just heard of this one instance. How 
could the Government learn of the proposed merger without a bill 
of this kind ? 

Mr. Nyeren. Well, certainly they will hear about it through the 
normal channels, periodicals, newspapers, reports from corporations, 
annual reports. 

Senator Wirry. You mean after it was a fait accompli? 

Mr. Nycren. No. Certainly not. I follow the trends of mergers 
practically every day when I read business periodicals. It is not 
difficult to do. 

Senator Witry. Do you want to speak specifically now about any 
particular provision about the bill ? 

Mr. Nyeren. No, sir. I think my testimony has covered it. 

Senator Wixry. There has been called to my attention that in the 
Economic Report of the President, the Congress is urged to act favor- 
ably on three proposals, as follows: 


To authorize Federal regulation of the merger of banking institutions ac- 
complished through the acquisition of assets; to require notification to the 
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antitrust agencies when firms of significant size that are engaged in interstate 
commerce propose to merge; to grant the Attorney General power to issue civil 
investigative demands under which these facts may be elicited, and so forth. 

The President and his Committee apparently have arrived at a 
different conclusion than you have. 

Mr. Nyeren. Apparently so, Senator. 

Senator Witry. In today’s America we can differ and still be friends 
around the table; is that right ? 

Mr. Nyeren. That is right. 

Senator Kerauver. Thank you very much, Mr. Nygren. 

Mr. Nyoeren. Thank you, sir. 

Senator Kerauver. Mr. George H. Woodland, vice president, Chain 
Belt Co., Milwaukee, Wis., on behalf of the U.S. Chamber of Com- 
merce. 

Perhaps Senator Wiley would like to introduce you. 

Mr. Wooptanv. How deo you do, Senator. 

Senator Wier. I am very happy to introduce Mr. Woodland rep- 
resenting the Chain Belt Co. of Milwaukee, which does a great. busi- 
ness, and his associates of the U.S. Chamber of Commerce. I am 
happy to get their views. 

Mfr Wooptann. Thank you, Sir. 


STATEMENT OF GEORGE H. WOODLAND, VICE PRESIDENT, CHAIN 
BELT CO., MILWAUKEE, WIS., ON BEHALF OF THE U.S. CHAMBER 
OF COMMERCE; ACCOMPANIED BY REUBEN D. SIVERSON, MAN- 
AGER, NATIONAL CHAMBER’S MANUFACTURE DEPARTMENT; 
AND LEONARD L. LEDERMAN, ASSISTANT MANAGER, NATIONAL 
CHAMBER’S MANUFACTURE DEPARTMENT 


Senator Krerauver. Mr. Woodland, will you introduce the gentle- 
men with you? 

Mr. WoopLanp. Yes, sir. On my right is Mr. Reuben Siverson who 
is manager of the Chamber’s Manufacture Department, and on my 
left is Mr. Leonard Lederman who is assistant manager of that de- 
partment. 

Senator Krerauver. So that we can have ready access to the pre- 
vious testimony of the Chamber of Commerce, let me put into the rec- 
ord that in 1956 Mr. Milton Smith, associate general counsel, delivered 
a statement for the Chamber of Commerce, carried on page 336. And 
in 1958 the Chamber of Commerce filed a statement for that year’s 
hearings, carried on page 209. 

Your full statement will be printed in the record as if read. You 
handle it as you wish, sir. 

Mr. Wooptanp. Yes,sir. I believe you have copies. 

I am George H. Woodland, vice president of the Chain Belt Co. of 
Milwaukee, Wis., and a member of the Manufacture Committee of the 
Chamber of Commerce of the United States. I am here speaking for 
the Chamber of Commerce of the United States in opposition to S. 
442 and S. 1005 which propose to give the Department of Justice 
and the Federal Trade Ceetaniaeiee broad new powers in regard to 
corporate mergers and acquisitions. 

ause a competitive economy is basic to our political and social 
freedom and a primary feature of private enterprise, we support the 
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aims of the antitrust laws. Furthermore, those few mergers which 
might adversely affect competition can and should be dealt with by 
application of our present antitrust laws. 

The national chamber’s fundamental objections to the provision 
incorporated in 8S. 442 and S. 1005 are: 

1. They provide for an unwarranted extension of government] 
regulation of a broad range of business transactions under the guise of 
more effective antitrust enforcement. 

2. They are basically wrong because they could reduce competition, 
In particular, they would seriously hamper the ability of many smal] 
businesses to compete with larger firms by preventing them from 
strengthening their position through merger and asset acquisitions, 

3. ‘They are unnecessary because provisions of our present antitrust 
laws are adequate to deal with mergers which adversely affect com. 
petition. 

4. They would increase existing dual or overlapping jurisdiction 
over law enforcement in the antimerger field. Mergers in many 
fields of business are already subject to the review of various Govern- 
ment agencies. S. 442 and S. 1005 would add to the confusion by 
increasing the number of agencies having jurisdiction over the same 
transaction. 

5. They would significantly and unjustifiably increase the paper- 
work, legal expenses, and workload of many companies throughout 
the country and also of the Federal Trade Commission. 

The effect of S. 442 and S. 1005 would be to empower the Federal 
Government to block any covered merger or acquisition regardless of 
the motivation or actual effect of the transaction upon competition. 
It would provide a means whereby the Federal Government, without 
affording the parties any hearing, or without having to find that any 
law violation is even suspected, could regulate, control, and prevent 
corporate mergers or acquisitions exceeding an arbitrary dollar-value 
measurement. 

This authority could operate to forestall and discourage acquisitions 
which would serve to promote competition. The most harmful im- 
pact undoubtedly would be upon smaller and weaker concerns. For 
them, growth or diversification through the merger or acquisition 
process may be the most practical, perhaps even the only feasible, 
means of maintaining an effective competitive position or earning 
capacity. 


NEGATIVE EFFECTS OF NOTIFICATION AND WAITING PERIOD 
REQUIREMENT 


The imposition of any mandatory waiting period before an intended 
merger or acquisition can be consummated would place a serious, and 
often fatal, obstacle in the way of such transactions, regardless of 
their motivation or beneficial effect. 

Many considerations make a mandatory waiting period for con- 
summation of covered transactions impracticable. Some of these con- 
siderations are : 

1. Personnel relations may be adversely affected. 

2. Relations with customers and suppliers may be jeopardized. 

3. Market values of securities and property may be adversely 
affected. 
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4, Control may be lost over the timing of the tax impact. 

5. Commitments for financing may be prejudiced or made more 
difficult to obtain. 

6. Even the bargaining position of the concern from which the 
assets are to be acquired might be weakened. 

Most of such consequences would bear heaviest upon the relatively 
smaller and weaker concerns and would operate in many ways to 
hamper or block mergers generally. Any consideration of mergers 
must be based on an understanding of the various competitive con- 
sequences of merger activity. 


VALUE OF MERGERS 


Mergers are not of themselves anticompetitive in nature. In this 
regard, it is especially important to recognize the potential value of 
mergers which result in: 

1. The diversification of markets and products to avoid seasonal 
dips and improve competition. 

9. More effective competition with larger companies. 

3. The attainment of size compatible with the economic necessi- 
ties of an industry. 

4, Integration to obtain raw materials or supplies or to increase 
distribution and marketing efficiencies. 

5. The acquisition of existing facilities at a cost considerably be- 
low that of new facilities. 

6. Savings in overhead and costs of production. 

7. Obtaining management talent. 

8. Sufficient size and diversification as to attract necessary financ- 
ing and investment not otherwise available. 

9. Offsetting technological shifts within an industry or business. 

There are equally good reasons on the part of the acquired com- 
pany for desiring a merger—and these are found to a greater extent 
among smaller businesses. Some such reasons are: 

1. Deterioration of competitive position, lack of research and prod- 
uct development—inept management, changing requirements. 

2. Aging or ill health of owners or management and lack of owner- 
ship or management succession. 

3. Estate problems in privately owned companies. 

4, Unavailability of needed capital and inability to finance. 

5. Internal dissension. 

6. Necessity for integration of facilities to increase efficiency. 

It is important to note that not only may competition be strength- 
ened through merger, but capital resources may be more productivly 
employed. Mergers may play an important part in the development 
of small business. The tendency to start new business might be 
slowed down if anyone thinking of going into business for himself 
knew that an advantageous sale of the business at some future date 
could be forestalled by Government administrative action, even 
though the transaction was wholly lawful. 

The major reasons for the support of prenotification seem to be: 

1. It will make the job of surveying mergers somewhat easier. 

2. It is better to stop any anticompetitive merger before the “eggs 
are scrambled.” 
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Testimony before Congress has not demonstrated a need for the 
proposed legislation. Chairman Gwynne of the Federal Trade Com. 
mission appeared before you last year speaking for the pro 
prenotification of mergers. Yet he expressed belief that the FTC 
is doing very well in pursuing anticompetitive mergers under its 
present procedures. : 

Senator Kerauver. You are not trying to give the impression that 
Chairman Gwynne isn’t in favor of this legislation, are you ? 

Mr. Wooptanp. No. As I say, he appeared in favor of the legisla. 
tion. Yet he expressed a belief that the Federal Trade Commission 
is doing well in pursuing anticompetitive mergers under its present 
procedures. 

Senator Kerauver. Did you read his testimony ? 

Mr. Wooptanp. Yes. I have a copy of the testimony given by Mr, 
Gwynne before this same subcommittee, I believe, on April 1, 1958, 
Would you like me to read that part of his testimony? I havea copy 
of it here. 

Senator Kerauver. On what page is the testimony to which you are 
referring ? 

Mr. Wooptanp. I just have the testimony itself, without the com- 
plete book. I will just read this one paragraph if you like. It will 
only take a second. 

Senator Kerauver. All right. 

Mr. Woopianp (reading) : 


Since that time, the Commission has been granted funds by the Congress to 
establish a sound program for its merger work. This has enabled the Com- 
mission to establish a specialized group within its Bureau of Investigations to 
process merger investigations. In this connection we have developed a rather 
streamlined and generally effective merger detection program which has con- 
tributed immensely to the success of our merger program. Contrasted with three 
complaints in the first 4 years, the last 3 years have seen 21 merger complaints. 
In addition, two other complaints have been approved by the Commission and will 
be published as soon as they have been served upon the respondents. 

According to the Federal Trade Commission, it has surveyed 899 
major mergers in 1958. There is no evidence that it has overlooked any 
merger of competitive significance. 

There has been no substantiation of the contention that enforcement 
of Sherman or Clayton Act provisions are seriously hampered where a 
merger or acquisition has been completed. No instances have been 
found where a court refused appropriate relief merely because the 
“assets had been scrambled,” after fedien that a recent transaction 
violated either law. In fact, recent court decisions support the con- 
clusion that provisions of our present antitrust laws are adequate to 
deal with mergers that may have an adverse effect upon competition. 

Senator Kerauver. You are not reading from Mr. Gwynne now, 
are you? 

Mr. Wooptanp. No. I’m sorry. I just continue with my state- 
ment. 

Senator Kerauver. If you look at Mr. Gwynne’s statement in 1958, 
you will see that he is strongly in favor of this legislation. 

Mr. Wooptanp. I realize that he is in support of it. I was reading 
his testimony. 

Senator Kerauver. You read part of it. Let me read a little more 
to you. 

Mr. Wooptanp. All right. 
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Senator Keravuver (reading) : 


These provisions of these bills would remedy one of the most serious loopholes 
in the Antimerger Act. Experience has shown that in certain mergers an 
acquired competitor may be completely swallowed up or may disappear as an 
jdentifiable entity in a very short time. In such cases it may be difficult if not 
jmpossible thereafter to restore the preexisting competitive situation or to 
segregate acquired assets in the form of a going and salable concern for divestiture 
purposes. 

That is what Mr. Gwynne had tosay. Then he goes on to discuss the 
Farm Journal case where Country Gentleman and Farm Journal were 
merged and then the offices of the Country Gentleman were closed down, 
the personnel was scattered, the subscription list dissipated with no 
way of getting it set up again. Then Mr. Gwynne went on to say: 

That case is a good example of the futility of bothering about a suit in some 
eases unless you do have an injunction. In that case the Farm Journal, a news- 
paper, acquired the Country Gentleman. The principal thing they really ac- 
quired was subscription lists. Country Gentleman had a lot of subscribers, and 
Farm Journal bought, among other things, the right to take them over, and 
they sent out postcards at once to these subscribers, and got the privilege of 
substituting one of their papers for the paper they had subscribed for, that is, 
the Country Gentleman. Well, that case was investigated very promptly and 
a complaint was filed very promptly. We asked for an injunction, did not 
get it, and thereafter the case was tried quickly. I think that case was com- 
pletely tried before the hearing examiner in about 6 months. 


But the hearing examiner said this: 


A preacquisition waiting and examination period made mandatory by statute 
coupled with the power to seek injunctive relief from the court would have kept 
the eggs in the basket until it had been determined whether it was to the public’s 
interest to scramble them instead of as here trying to unscramble them. 

Will you proceed, sir. 

Mr. Woopianp. Yes, sir. I am on page 7, second paragraph. 

Available data do not reveal any serious general threat to competi- 
tion as a result of recent corporate mergers. In fact, we know of 
no evidence in support of the proposition that the economy in gen- 
eral is becoming less competitive as a result of the merging of firms. 

We endorse the view expressed before this committee during its 
1956 hearings by the American Bar Association—and I am quoting 
Just two sentences— 
that antitrust enforcement benefits, if any, from mandatory notification and a 
compulsory waiting period are vastly outweighed by the burdens imposed * * * 
When the consequences to private parties to the * * * delay following pre- 
merger notification are considered, the inevitable conclusion is that too much of 
a price is being exacted for too little gain. 

That ends my quotation of the American Bar Association. 

Request for additional relevant information : 

One of the requirements of S. 442 and S. 1005 is that the parties to a 
covered transaction— 
shall furnish within 25 days after request therefor such additional relevant in- 
formation within their knowledge or control as may be requested within 25 days 
after delivery of notice of the proposed acquisition by the Commission or Board 
vested with jurisdiction under section 11 of this act or by the Attorney General. 

This requirement affords no opportunity for predetermination of 
what is relevant nor any means for testing the question of relevancy of 
a demand for information, no matter how excessive or unreasonable, 
except as a defendant in an action by the Attorney General to collect 
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a penalty of from $5,000 to $50,000 for failure to comply with the 
proposed law. 

The term “relevant” is inherently ambiguous and subject to varied 
interpretation. Apparently what is relevant is left to the sole deter. 
mination of the Department of Justice and the Commission or Board 
having jurisdiction. 


EXAMPLES OF NEGATIVE EFFECTS OF 8S. 442 AND S. 1005 


Now, I would like to cite some specific examples of our own com- 
pany. They are examples of the negative effect of S. 442 and S. 1005. 
These mergers I refer to would have come under the provisions of 
S. 442. Two of them would, and possibly the third would have come 
under S. 1005. It is right on the borderline, and in these days of 
inflation, I believe if we were making that acquisition today, it would 
be under the provision of both bills. 

Now, my firm is not abig firm. It is what you might call a medium- 
size firm. The firms I will refer to are small firms in their respective 
fields. These mergers benefited the consumers of the products, the 
employees, the stockholders, and increased competition. Yet, were the 
provisions of S. 442 or S. 1005 in effect, serious delays would have 
resulted and the benefits of these mergers might not have been 
realized. 

In the first case, my firm was approached by a smaller firm, a 
manufacturer of bearings, in need of funds for expansion in order to 
be in a position to compete effectively with larger firms. In addition 
to the smaller firm’s need for funds to expand, it also needed the 
facilities and personnel with which to apply these funds effectively— 
experienced management and technical personnel, research and testing 
facilities, marketing facilities, and so forth. The resulting exchange 
of stock between the two companies provided the smaller firm with the 
funds and facilities it needed in order to compete more effectively. 

We have since spent $2 million to more than double our bearing 
capacity and these bearings are used as a component of every missile 
and manned military aircraft for deferse. The employees previously 
had no pension plan—they now have and the plan recognizes past 
service previous to the merger. This is also true of the other cases 
I will discuss. Advance publicity would have prevented this merger. 

Senator Krrauver. How does that happen, sir? 

Mr. Wooptanp. Well, in this case the company was the Schafer 
Bearing Corp., Downers Grove, IIl., and they approached us and we 
commenced merger negotiations in the usual way. Quite a bit of 
time passed. We were intensely interested in one key man who had 
tremendous experience and technical background, and we were con- 
cerned and they were concerned that if he were to find out about these 
proceedings through the wrong channels, that he might leave that firm 
and go with a larger competitor. 

Now, that would have been serious, probably more serious for the 
small firm because then our company would no longer have had any 
interest in that company. Without this key man we could not have 
had a successful business. So that would have ended up with a cessa- 
tion of discussions and the company, the small company, would have 
been less effective and that would have ended it. 

Senator Kerauver. How large was the Schafer Bearing Corp. ? 
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Mr. Wooptanp. They were doing between $2.5 million and $3 
million gross sales. 
Senator Keracver. What was their net worth ? 


Mr. Woopianp. We paid slightly over $2 million for them, about 
2,100,000. 


Senator Krravver. You don’t understand that it is public notice 
that is given, do you‘ 

Mr. Woop._anp. Yes, I understand, but the thing is we tried in our 
company and their oe to keep as few people as could possibly 
be concerned knowing about this. 

Senator Keravver. Under the proposal, you give notice to the De- 
partment of Justice and the Federal Trade Commission. There is a 
penalty provided if anybody reveals this information. 

Mr. Wooptanpb. Yes. It is the length of time that concerns us, 
Senator. Secrets can only be kept for a certain period of time, and 
there are two things that affect leaks. One is the number of persons 
and the other is the length of time. As more persons know about this, 
they greatly increase the possibility of the wrong person knowing 
about it. The longer time it takes, the same thing is true. And they 
are both highly serious to our way of thinking. , 

Senator Kreravcver. I want to say I know of no cases where the 
Attorney General or the Federal Trade Commission have breached a 
confidence. 

Mr. Woopitanp. No. I know of no cases either. I am thinking of 
the problems of our own delays and the people—most of them have 
wives; in this case there was one bachelor; but there is a potential 
leak there. I hope my wife isn’t listening. But there certainly is. 

Senator Kerauver. If you have confidence in the Department of 
Justice and the Federal Trade Commission—— 

Mr. Wooptanp. I certainly do. 

Senator Krerauver. And you know of no cases where they breached 
that cofidence, how is the information going to become known ? 

Mr. Woop.anp. Well, through rumor and the leak that I mentioned. 
And the more people that know, the more wives that know, and I think 
probably the most serious thing is the length of time- 

Senator Keravver. You of course know that the Department of 
Justice and the Federal Trade Commission both have procedures for 
discussing proposed merger that you want to make. 

Mr. Woop.tanp. Well, the time is the thing that bothers us, Senator. 
In effect is the intent to have Government approval previous to any 
of these—— 

Senator Kerauver. No, but as a matter of practice, companies that 
want to get some idea as to whether a proposed merger is violative of 
the law = come and have a conference. 

Mr. WoopLanp. Yes. We have done that. We have followed that 
procedure and that is why we felt 

Senator Krerauver. Of course, they can’t give you immunity, but 
they can say they have no contemplation of bringing a suit. You have 
followed that. 

Mr. Wooptanp. Yes. We have followed that and that is why we 
felt this prenotification wasn’t necessary. 

Senator Keravver. This bill doesn’t—— 

Mr. WoopianD. That is why we felt it was not necessary because 
existing laws do prevent anticompetitive mergers. 
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Senator Kreravver. If everybody would do that, it would be fine, 
But a lot of people do not do as you have done. They don’t come 
down and talk the matter over, uk they are the ones we are trying to 
get at in this bill. 

Mr. Wooptanp. It would seem to me it would be their loss if they 
didn’t. 

Senator Kerauver. I agree with you. It would be their loss but 
that is what these bills propose to get people to do. 

Mr. Woop.ianp. Even under existing legislation they would have to 
divest the acquired assets. 

Senator Keravuver. All right, sir. I will say it is just my personal 
opinion that your last sentence does not justify your conclusion that 
the bill is unnecessary. 

Mr. Woopianp. In another case, the products, consisting of bin and 
batching plants, had gone about as far as they could go because of 
the limited resources and the ages of the proprietors of the business, 
We were able to provide increased manufacturing capacity for their 
products in several locations throughout the country; and, with 
improved distribution have made these products available nationwide, 
Sales have doubled providing increased employment and a valuable 
contribution to the country’s roadbuilding program. Again, more 
effective competition resulted between the company we acquired and 
larger firms in this business. 

Senator Kerauver. Did you come down and talk with the enforce- 
ment agencies about this ? 

Mr. Woopianp. When we had finally reached a conclusion with this 
other company we did—I could not tell you offhand which Depart- 
ment, but I am sure we did. And then immediately we proceeded. 

Senator Keravuver. You were given a satisfactory response ? 

Mr. Woop.tanp. And immediately proceeded. We got, I believe, 
an opinion. We may not have in this case. I would be glad to check 
and make sure if you would like. 

Senator Krerauver. Well then, you would not be affected by this law 
in that case ? 

Mr. Woopianp. This firm had slightly over $1 million in assets, so 
we would have had to file in this case. 

Senator Krerauver. Yes, but they can waive all or part of the wait- 
ing period under procedures provided for in the bill. In other words, 
you come down with the notice and talk it over with them, and they 
can waive the waiting period. : 

Mr. Wooptanp. We cannot be sure of the 60-day period being 
waived, and that is the big problem. 

Senator Kerauver. When you came down and talked with them, you 
could not be sure they would not bring suit then ? 

Mr. Wooptanp. That is right, we could still stop. 

Senator Kreravver. I think you have proven that these bills ought 
to be beneficial to corporations contemplating merger. In other words, 

you like to have some assurance that what you are going to do is legal, 
so you come down and talk it over. 

f other companies would do that, then the purpose of these bills 

would be met. 

Mr. Wooptanp. There was no waiting period in any of these cases. 
We had to move immediately in the duel, otherwise the conclusions 
we had reached would not have been still in effect. 
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Senator Keravver. It is understandable that it might take the 
Federal Trade Commission and the Department of Justice a little 
time to study the information you give them. 

Mr. Wooptanp. It would be my own personal estimate that if a 
jot of firms were doing this it could take a lot of time. 

Senator Kreravuver. I assume they would have the personnel to 
handle it. 

All right, go ahead, sir. 

Mr. Woop.tanp. There was absolutely no publicity in connection 
with either of these mergers. Had there been any publicity or delay 
such as would be possible under this law, either might have failed 
of consummation. 

Senator Krerauver. You took both these cases up with either the 
Federal Trade or Department of Justice? 

Mr. Woopianp. I would like to check that to make sure. 

This third case, I think possibly that we may have felt our own 
legal guidance was sufficient not to have to. 

nator Kerauver. Anyway, you took up one of them, or possibly 
two of them. 

Mr. Wooptanp. And the third we did; and I know of that. 

Senator Kerauver. There was no publicity in connection with either 
of these, so the Department of Justice and the Federal Trade Com- 
mission did not leak the secret? 

Mr. Woopianp. Right, and there time was in our favor because 
immediately we proceeded. There was no delay. 

Senator Kerauver. Your idea they might leak is not proven by 
anything you know? 

Mr. Wooptanp. I do not believe I intimated that they might let 
it out, Senator. I certainly did not intend to if I did. I was inti- 
mating that our own people involved can keep secrets for just so 
long. It is just human nature. That is the big thing. 

Senator Keravuver. All right, sir. 

Mr. Woop.anp. In a third case, our acquisition of a small company 
has worked very much in its favor. The principals now have security. 
One of them at the time had lung cancer and has since died, but with 
the knowledge that his family was properly taken care of. Now 
that it is a part of a larger company, this plant is able to operate 
12 months a year, whereas previously a large percentage of its em- 
ployees had to be laid off during the winter months. In addition to 
the previously mentioned negative effects of the delays inherent in 
§. 442 and S. 1005, in this particular case the delay might have gone 
past the lifespan of one of the principal owners, with serious conse- 
quences for his survivors and the security of the employees. 

I should like to emphasize that in these cases, which I am sure are 
typical of many others, employees, consumers, stockholders, the de- 
fense program, and our competitive economy benefited from the mer- 
gers. The beneficial results would have been seriously hampered, if 
not completely prevented, had the frustration and delay of the legis- 
lation you are considering been in effect. 

These bills (S. 442 and S. 1005) on the surface appear harmless 
and some even say an aid to small business, but underneath the surface 
it is quite different. As the case histories I have mentioned show, it 
is potentially a serious roadblock to a small businessman who has suc- 
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cessfully built up a small business that he would like to, or find hg 
must, exchange for other more readily marketable assets. It would 
be a serious roadblock in our system of free enterprise. 

The chamber of commerce of the United States hopes that you 
interest in our free enterprise system and your concern for the future 
of small business will lead you to reject this unnecessary and harmfy] 
legislation. 

Thank you, Senator. 

Senator Kerauver. Mr. Woodland, thank you for your statement, 

Are you impressed by the fact that the President of the United 
States, the President’s Economic Committee, the President’s Cabinet 
Committee on Small Business, the Attorney General, the Federal 
Trade Commission, the Department of Commerce, the Small Business 
Administration, and I believe the Small Business Committees of both 
Houses of Congress, have approved and recommended legislation along 
this line? 

Mr. Wooptanp. I certainly am. I think very highly of our fine 
President and all of these organizations you have mentioned. Never. 
theless, I am speaking on behalf of small businessmen, and I think 
that possibly if they had a chance to hear some of this testimony, 
and were aware of some of the hidden possibilities in these bills, they 
might reconsider. f 

Senator Keravuver. What is the net worth of your company? 

Mr. Woop.ianpb. The net worth is about $43 million. I have to do 
some quick multiplication, $56 a share by 786,000 shares—$45 million. 
Ihave an annual report. 

Senator Keravuver. That is all right, I do not want it in detail, 
What are your assets? 

Mr. Wooptanp. Do you want it exactly? I will put it in the record, 

Senator Keravuver. Just approximately. 

Mr. Wooptanp. $45 million net worth. 

Senator Krerauver. That is not a midget concern. 

Mr. Woop.anp. No; I say we consider our size a medium-sized firm. 
I started with the company 20 years ago, and it was doing slightly 
over $5 million gross sales, and we will do approximately $60 million 
this year. 

Senator Krerauver. How many companies have you acquired in the 
course of your history ? 

Mr. Wooptanp. I would guess it is probably in the area of six, 
possibly eight. 

Senator Keravver. About eight companies? 

Mr. Wooptanp. Yes, sir. 

Senator Kreravver. I can understand your concern. You may be 
getting up to the point where someone is going to clamp down on you. 

Mr. Wooptanp. Well, I think we have progressed, and I think Sena- 
tor Wiley will agree, that we have not harmed competition in any of 
our activities. In fact, we have given very good employees a lot of 
i art and our stockholders a good return on their investment. 

enator Krravuver. If you should acquire Bucyrus-Erie—if that is 
one of your big competitors—don’t you think you should give notice! 
Mr. Wooptanp. We do not compete with Bucyrus-Erie Co. in any 
part of our operations. 
Senator Kerauver. What about Timken Roller Bearing? 
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Mr. Wooptanp. Yes; we do compete. They may not know it, but 
wetry to. 

Senator Keravuver. If you should acquire them, don’t you think you 
ought to give notice ? 

r. WoopLanp. No. I donot think we have to give notice—if it can 
be done without hampering the free competitive economy. We do 
Jess than 5 percent of the 

Senator Kerauver. Who is your biggest competitor ? 

Mr. Woop.tanp. We are in several different industries and we have 
a multitude of competitors. We are in the roller chain business where 
we have 7 competitors; antifriction bearing business we probably have 
15 to 20 competitors; we are in the conveyor business where we have 
probably 7 major competitors but 20 potential competitors or more; 
we are in the truck mounted concrete mixer business where we have 
8 or 10 competitors; we are in the highway paving business where we 

robably have another 5 or 6 competitors. We are rather diversified. 
ut we are in very competitive markets, I can assure you. 

Senator Keravuver. All right, that is all. 

Senator Wiley ? 

Senator Wury. I want to compliment you upon your statement. I 
think you have demonstrated quite clearly that you probably have some 
ideas as to certain amendments that ought to go into this bill. 

For instance, you are talking about taking over some of the smaller 
concerns with the resulting benefits to the community and to those 
who are interested, and you now are a concern of some $45 million, 
which is not a very big concern at this time and in this day. 

I am interested in your statement on the bill. Suppose the bill said 
that $10 million would be the value where the notice would be neces- 
sary ¢ 

Mr. Wooptanp. Well, if I were to look at it selfishly, which I do 
not like to, why our company would have no problems. But I am 
trying to think of the national good and the free competitive economy, 
and as such I am unalterably opposed to the bill. 

Senator Witrey. Of course I understand your philosophy. Your 
hilosophy runs contrary to that of the President and those who are 
ooking after what you might call the general welfare. 

Mr. Wooptanp. I do not quite agree, Senator. I hate to disagree 

with our esteemed Senator from Wisconsin 

Senator Witry. That is the American way, we can agree and dis- 
agree. You go to your church and I go to mine, and we are still friends. 

Senator Kerauver. Let the record show that both go to church. 
[{Laughter. | 

Mr. Wooptanp. That may help. 

Senator Witry. We both go to church, let’s have that settled. So 
you have your economic philosophy and I have mine, and we will 
still be friends. You are down here in the interest of what you say 
is small business and I am here in the interest of small business. We 
have different approaches to what is smali business, and we have dif- 
ferent approaches as to what is necessary in the interest of small 
business. 

I feel that there should be some limit. I have said that very clearly 
heretofore. We cannot have a lot of interference with relatively 
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small concerns. However, when and if it gets to the point where 
taking over small concerns has a tendency toward monopoly, and 
where there is power due to monopoly, there are strangleholds that 
take place. 

That is why I asked you the question whether you have any sug. 
gestion. You can give it to me personally, never mind your company, 

Mr. Wooptanp. All right, I will give it to you personally. I am 
not a lawyer, I am just a country boy from Milwaukee, but it seems 
to me first of all present legislation can break up these monopolies, 
I, too, am very much opposed to monopolies that could stranglehold 
our economy. But the thing is, any arbitrary standards you might 
set would be meaningless. Obviously, Youngstown and Bethlehem, 
everyone in the world knew about that because they were big. They 
are the ones that it does not make any difference to. It is the smal] 
companies we are considering, the small privately owned companies, 

As Mr. Nygren testified, they are the ones that stand to lose by the 
waiting period and the prenotification. It is not the big companies, 

Senator Wirey. What do you consider a small company? That 
is what I am getting at. 

Mr. Wooptanv. Well, small is like anything—it is relative. I con- 
sider the Shaffer Bearing Corp. small because they were doing less 
than 5 percent. 

Senator Witey. Who? 

Mr. Wooptanp. This first acquisition. They were over $2 million, 
but they were doing less than 5 percent of their industry's business, 
So I think that there is quite a variation of several things to consider, 

Senator Witey. You still ducked the question. 

Mr. Wooptanp. Well, “small” has opinion in it, Senator, don’t you 
believe ? 

Senator Wirry. Has what? 

Mr. Wooptanp. “Small” is a question of opinion. It is a definitive 
adjective. It isnot a specific adjective. 

Senator Witey. What I am trying to get at is your opinion, not 
mine. 

Mr. Wooptanp. All right. 

Senator Witey. Take your own experience here, with one, two, 
three companies, none of them over $2 million to $3 million. 

Mr. Wooptanp. Yes. They were all small in their industry, Sen- 
ator. I think “small” has to be considered from several viewpoints, 
their position in the industry and also their dollar volume. I think 
those are two of the important considerations. 

Senator Wiiry. In your own industry what would you consider a 
small company ? 

Mr. Wooptanp. Well, as I said, we are in many industries. We are 
very small in the conveyor industry but we are recognizable in the 
chain industry; we are very small in the bearing industry. But I 
think we are a pretty good size company in the chain industry—I will 
put in a little commercial plug. But I do not consider us big, I con- 
sider us a medium-sized company overall. 

Senator Wiiry. That is you consider your company a medium- 
sized company ? 

Mr. Woopianp. Yes. 
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Senator Witey. You said that in all your mergers, and they range 
from $2 million to $3 million, you would not consider them anything 
but small ? 

Mr. WoopLaNnp. Yes, sir, 1 consider them small. 

Senator Wixry. So in your industry you would say that any com- 
yanies under $5 million that you want to take over would be small ? 

Mr. Wooptanpb. I think, yes. 

Senator Wizey. I finally have the answer. 

Mr. Wooptann. Thank you. I was not trying to be evasive, I 
really was not sure 

Senator Witry. I want to say that as far as your company is con- 
cerned, it is one that Wisconsin is proud of and the management of 
it has been extremely successful. It has added prestige to products 
of Wisconsin manufacturers, and wherever you go you will find that 
the Chain Belt Co. of Milwaukee is regarded as one of the top firms 
in its field. 

Mr. Wooptanp. Thank you very much, Senator, I certainly ap- 
preciate that. 

Senator Witey. I guess I have had my say. Mr. Chairman, I 
thank you. 

Senator Kerauver. Mr. Dixon. 

Mr. Dixon. No questions. 

Senator Kerauver. ‘Thank you very much, Mr. Woodland. 

Mr. Woopianp. Thank you, Senator. 1 appreciate the opportu- 
nity to testify. 

Senator Kerauver. Next on our list is Mr. Thomas Jefferson Miley. 
Is he here? 

(No response. ) 

Senator Kerauver. Mr. George Boyd, counsel for the American 
Paper & Pulp Association, New York. 

Mr. Boyd, we are glad to have you here. 

We will take note of the fact that in 1956 you testified on behalf 
of the American Paper & Pulp Association on similar bills; your testi- 
mony is on page 303 of the hearings. 

Your statement, Mr. Boyd, will be printed in full in the record, and 
you handle it as you like. 





STATEMENT OF GEORGE BOYD, JR., ON BEHALF OF THE AMERICAN 
PAPER & PULP ASSOCIATION 


Mr. Boyp. Thank you very much, Senator Kefauver. 

As you have already noted, my name is George Boyd, Jr., 2 member 
of the firm of Dunnington, Bartholow & Miller, New York, and we 
are counsel for the American Paper & Pulp Association, in whose be- 
half Iam appearing today. 

As both Senator Kefauver and Senator Wiley are probably aware, 
the American Paper & Pulp Association is the overall national asso- 
ciation of the paper and pulp industry. This industry is in some 38 
States and is an important industry, certainly both in the good State 
of Tennessee and the good State of Wisconsin. There are some 815 
papermills owned and operated by 495 companies. In addition, there 
are more than 5,000 manufacturers of converted paper products, with 
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more than 500,000 employees in the paper and allied products indus- 
try, with upwards of 2 million of their dependents relying thereon for 
their livelihood. Our payrolls approximate $3 billion a year, and 
last year the sales in the industry were more than $19.5 billion. 

The paper industry is a growth industry, and constant new uses 
and new users are being found for its many and varied new products, 
Technological progress has been rapid in the industry, and all of the 
improvements and innovations inured, not only to the benefit of the 
consuming public, but.also to our country’s overall economy. 

During the past 14 years, the paper and allied products industry 
has made tremendous expenditures for new plant and equipment quite 
independent of any mergers that have taken place. 

In 1958 expenditures in the industry for new plant and equipment 
are preliminarily estimated at almost $600 million. Since 1945, the 
companies in our industry have invested upwards of $6 billion in 
capital improvements alone. 

As the overall association for the paper and pulp industry, the 
American Paper & Pulp Association is vitally concerned with all 
legislation which could have any impact on members of the industry, 
We are therefore pleased and privileged to submit our views regard- 
ing, not only S. 442, but also S. 1005. 

We oppose S. 442 and S. 1005 unequivocally and urge that no 
action be taken, and that it be not reported from this subcommittee. 

As my statement discloses, as the previous witnesses have testified, 
and the able Senators have discussed the general purpose and intend- 
ment of these bills, I will not cover them in detail but I will go over 
to page 3 of my statement. 

(The portion of the statement not read is as follows :) 

The principal provision of S. 442 would amend section 7 of the Clayton Act so 
as to require a corporation proposing to acquire the stock, other share capital or 
assets of another corporation to notify stated Federal agencies where the 
combined capital structure of the merged corporation would exceed $10 million. 
The notice would require the submission of certain information; namely, “the 
names and addresses, nature of business, quantity, and value of products or 
services sold, transferred, or distributed, classified by specific type, nature and 
kind, total assets, net sales, location of plants and trading areas in which each 
product or service is sold, copy of last annual report and balance sheet of the 
acquiring corporation and the corporation in which stock or assets are acquired. 
After that notice, a 60-day waiting period must expire before the merger or 
acquisition could be consummated. Moreover, provision is made in S. 442 which 
would require the furnishing by parties to a covered merger or acquisition 
within 25 days after request therefor ‘“‘such additional relevant information 
within their knowledge or control as may be requested,” within 25 days after 
delivery of the original notice. 

Under existing law, section 7 of the Clayton Act prohibits acquisi- 
tions, the effect of which may be substantially to lessen competition or 
tend to create a monopoly. Generally speaking, this showing of 
adverse competitive effects has traditionally served as the keystone to 
our antitrust philosophy and enforcement, and it has the whole- 
hearted support of the American Paper & Pulp Association and of the 
companies in our industry. 

Senator Wizey. Are you looking at me? 

Mr. Boyp. I was indeed, Senator. 

On the other hand, S. 442 and S. 1005 disregard competitive impli- 
cations and, in lieu thereof, would substitute an arbitrary dollar stand- 
ard to serve as the sole criterion for barring acquisitions for a stated 
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eriod of at least 60 days. It follows, therefore, that acquisitions 
which would involve corporations meeting an arbitrary dollar stand- 
ard would be suspect, per se. We respectfully suggest that legislation 
of this character might reasonably be construed by the Federal Trade 
Commission or Justice as the equivalent of a congressional finding 
of fact that any merger or acquisition meeting the dollar standard is, 

rima facie, unlawful. It is our belief that this represents an un- 
warranted and unfortunate departure from the basic concepts of our 
antitrust laws. It is also our belief that only those activities which 
could have a substantial adverse effect on competition should be pro- 
hibited directly or indirectly. 

Now we all recognize that many mergers occur every year. How- 
ever, we point out that a mere arithmetical measurement of mergers 
cannot and should not afford a satisfactory test for determining their 
economic significance, and it certainly has no conceivable relationship 
to their legality, that is, whether there is a tendency to lessen compe- 
tition or to create a monopoly. 

We seriously question the justification for the concern expressed in 
a few quarters over the number of mergers which have taken place 
in the last few years. It is a fact that to date in 1959 there are more 
than 4 million independent corporations in existence in these United 
States. And it must be noted further that the new corporations are 
coming into being each year far exceed in number those which have 
disappeared via the merger route or otherwise. 

We firmly believe that S. 442 and any other bill of similar intend- 
ment disregards the plan fact that mergers and acquisitions represent 
one form of normal corporate growth in our free competitive enter- 
prise system. They may increase or decrease, with no effect what- 
soever upon competition for the public interest. Mergers may, and 
frequently do, increase efficiency in production and distribution, fore- 
stall potential bankruptcies, bring about improvements in technology 
and management, provide necessary capital for expansion for im- 
provement of facilities with resulting strengthening of competition, 
and effect tax savings for the participants. These motives are lawful, 
and indeed these, as well as other reasons which could be offered, are 
throughly commendable. We point out that the President of the 
United States said, and I quote: 

Many mergers have solid economic justification and serve the general interest by 
increasing competition. * * * 

Senator Kerauver. Where are you quoting from? 

Mr. Boyp. I specifically have in mind, Senator Kefauver, that 
remark appeared in the 1957 Economic Report to the Congress of the 
United States. 

Senator Kerauver. Do you have it there, sir? 

Mr. Boyp. I beg your pardon ? 

Senator Kerauver. Do you have the record there ? 

Mr. Boyp. I do not have it in my briefcase, but I can assure you 
that it is in the 1957 Economic Report. 

Senator Kerauver. I think it was, but 

Senator Witry. There is not any question about the validity of that 
statement. There are many virtues that are to the interest of the 
public; but that does not take away from the other suggestions, and 
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that is that there are some versions that affect the public interest detri- 
mentally, and that is what we are trying to get at. 

As suggested this morning, which came out in the hearing when 
Mr. Meany spoke, he told about passing the blame on to the public 
officials, and so forth and so on. ‘The public officials may be to blame, 
but if the public officials are trying to find a way out of a condition 
that is very unhealthy at times, we want to make sure that we do not 
injure the righteous and that we do curtail the unrighteous. That js 
the only reason that we are having these hearings. 

Mr. Boyp. I quite agree with the distinguished Senator from Wis- 
consin, and I am quite sure that in our industry, insofar as there 
would ever be any mergers which are in violation of law, there are 
adequate remedies presently existing to obtain relief in the interest of 
the public. 

The premerger notification legislation, as you are better aware of 
than I, Senator, is not designed to provide a vehicle to inhibit or to 
provide particular relief against those mergers which would not be, 
shall we say, righteous, or legal. But it would have the effect of 
preventing those mergers which are righteous. 

Senator Witey. Of course he is a lawyer, you see, and he takes my 
words and says it would prevent those that are righteous. 
from Missouri, I want tobeshown. [Laughter.] 

Senator Keravver. You do not mean prevent, you mean delay don’t 
you? Itmight delay fora little while? 

Mr. Born. No, Senator Kefauver; respectfully, I will point out that 
in fact the very next sentences in my statement answer that particular 

uestion, and I would feel that they would have a preventive rather 
than a delaying effect. 

I go on to say that many legitimate and useful mergers could and 
would be adversely affected by any waiting period provided in S. 442 
or similar bills. 

Senator Witry. That is a conclusion ; show us just how. 

Mr. Boyp. I will try to do that. We must emphasize that negotia- 
tions leading up to a mergeror acquisition, including study of an 
advance agreement on the innumerable legal, financial, and economic 
details, of necessity, habitually consume an extended period of time. 
Delays which would be brought about by the premerger notification 
of 60 days could well serve to prevent the effectuation of the merger, 
even though the transaction might be desirable and in the public 
interest. 

I would like to speak, with the Chair’s permission, specifically to 
S. 442 because Senator Wiley’s bill does not deal with this next partiec- 
ular problem, and none of the other witnesses appearing this morning 
have dealt with this matter. am 

We oppose specifically that portion of S$. 442, commencing on line 21, 
page 9, which would amend section 15 of the Clayton Act to enable the 
Federal Trade Commission to seek a preliminary injunction or a 

restraining order prior to the completion of a merger. We deem this 
proposed amendment to the law completely unnecessary. It would, 
in our judgment, constitute an unwarranted increase in the powers 
of the Federal Trade Commission. The Department of Justice 
already has the authority to seek such preliminary injunctions and 
its services in this respect are available to the Commission. We point 
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out, respectfully, to this subcommittee that there is considerable dif- 
ference between litigation involving the Department of Justice and 
the Federal Trade Commission. In the case of the Department of 
Justice litigation moves immediately into the courts. In the case 
of the Federal Trade Commission, there are lengthy, if not protracted, 
administrative hearings prior to the time either party has recourse 
to the courts. 

If the Federal Trade Commission should be granted the power to 
block a merger by injunction, the result would be tantamount to the 
effective negation of the whole deal. Few parties to a merger agree- 
ment will or can await the passage of a number of months or years 
necessary for final determination of an FTC proceeding. The eco- 
nomics involved in virtually any merger situation require its comple- 
tion within a reasonable period of time or else the entire transaction 
is voided. 

Duality or concurrency of jurisdiction is synonomous with waste, 
confusion, inefficiency, and interagency empire building battles. The 
public is the principal loser, at the same time footing a duplicate bill 
and getting inefficient, tardy administration for that duplicate cost. 

The victim, of course, is the party directly involved and squeezed 
between contending administrators. More often than not, he is con- 
fronted with the problem of which set of orders or directives to follow. 
Compliance with both is necessary to satisfy the agencies and keep 
the victim out of court for expensive administrative proceedings. The 
provision of S. 442 which would give the Federal Trade Commission 
authority directly to seek injunctive relief in the courts would be, in 
our opinion, directly contrary to the recommendation of the Hoover 
Commission which emphatically expressed the view that overlapping 
and concurrent jurisdiction by various administrative agencies of 
Government should be eliminated without further delay. 

Senator Kreravuver. Mr. Boyd, you said that you objected to the Fed- 
eral Trade Commission being able to secure an injunction because it 
would then have the same power the Attorney General has. You 
also said that the Department of Justice cases come into court immedi- 
ately. Don’t the Federal Trade Commission’s cases also come into 
court immediately? It says on page 10 of the bill that the Com- 
mission brings it in a district court of the United States to prevent 

Mr. Boyp. May I speak to that point, Senator? 

As the Senator points out, the Federal Trade Commission would, 
under the Senator’s bill, move directly into the court ; but there would 
only be, at that stage of the proceeding, a temporary restraining or- 
der or prohibition, and then there would have to be, I respectfully 
submit to the Senator, a proceeding, an investigation by the Federal 
Trade Commission to determine whether in the opinion of the Fed- 
eral Trade Commission there might or might not be a violation 
of section 7 of the Clayton Act. 

Mr. Dixon. That is the same thing that would have to happen in 
a district court 

Mr. Boyp. May I proceed ? 

In the event that after hearings it were determined by the Com- 
mission that there is no possible violation, then the injunction could 
be dissolved. However, the practical experience in any Federal Trade 
Commission proceeding, and this is a matter, Senator, of historical 
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record, indicates, and I have had the privilege of pointing out to the 
Senator in connection with other legislation, that litigation may ex- 
tend over a period of 18 years and perhaps even longer, which ob- 
viously oat inhibit even the most desirable of mergers, and merge 
obviously, which would not be in violation of section 7 of the Clay. 
ton Act. I quite concur that as far as the Department of Justice js 
concerned, the initial step would be the same, but Justice moves much 
faster—perhaps because it is Justice. 

Senator Krerauver. The rules of procedure in the District Court 
as to when the answer has to be filed, and certain things have to be 
done are the same in any case, whether brought by the Federal Trade 
Commission or by the Department of Justice. I grant you some- 
times cases are in court a long, long time. Sometimes lawyers can 
send their children and grandchildren to school on the fees from a 
case. Sometimes corporations do not want these cases wound up. 

All right, proceed. 

Mr. Boyp. Thank you, Senator. The Department of Justice is the 
constituted law enforcement agency of the Federal Government. 
It is charged with responsibility for seeking enforcement in the courts 
on the Government’s behalf of the many and varied laws in which 
the public and the Government, as the agent of the people, have a di- 
rect interest. There has been a complete failure fy anyone to ad- 
vance any cogent reason why the Federal Trade Commission should 
not continue to refer to the Department of Justice matters in which 
it believes injunctions and restraining orders would be to the interest 
of the public. 

(At this point in the proceedings, Senator Wiley left the hear- 
ing room.) 

Mr. Boyp. There has been and is no need, in our opinion, for de- 
veloping in the Federal Trade Commission either additional staff to 
carry out the functions of the Department of Justice or new and 
probably conflicting criteria for determining finally the propriety of 
the Government’s bringing a court action. 

Let us use what we have most efliciently now and eschew the intro- 
ducer of greater confusion at a greater expense with no gain in the 
interest of both the public and our proven system of private enterprise. 

In conclusion we therefore respectfully recommend to this subcom- 
mittee that S. 442, S. 1005 or similar bills be held in this subcommittee 
and not reported. 

Thank you, Senator. 

Senator Kerauver. Mr. Boyd, thank you very much for your 
statement. 

We all know the importance of the paper and pulp industry. You 
say that one of these bills, if enacted, might adversely affect a legiti- 
mate merger in the paper and pulp industry. 

Will you give us an example of a merger which might have been so 
affected ? 

Mr. Boyp. If I were aware of any pending merger negotiations, 
obviously, I would not be privileged in my capacity as an attorney to 
disclose it. On the basis of a hypothetical situation, Senatur, I could 
answer your question. 

Senator Kreravver. I know, but the paper and pulp industry has 
been operating for 150 years. 
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Mr. Boyp. And longer. 

Senator Kerauver. Will you give us an example of a legitimate 
merger that this bill might affect adversely? Your industry has 
had 150 years of experience. 

Mr. Boyp. Well I suppose, Senator—I do not want to pin-point on 
any particular company. The Senator is as well aware as I, or more 
so, of mergers which have occurred from time to time in the pulp and 
paper industry. 

Binator Kerravuver. I know, but give us one instance where this bill 
would adversely affect it. 

Mr. Boyp. I would like with the Senator’s permission, to refer to 
a recent publication by the 20th Century Fund entitled “Antitrust 
Policies” by Simon N. Whitney, which was published in 1958, and I 
notice that Mr. Whitney, in addition to having been chief of the Re- 
search Department of the 20th Century Fund, and professor of eco- 
nomics at N.Y.U., has since become chief economist and director of 
the Bureau of Economics of the Federal Trade Commission. 

I am speaking now specifically at page 382 of volume 1, this being 
a two-volume work. 

Recent mergers in paper have been designed to achieve vertical integration 
or product or geographic diversification rather than monopoly. The advantages 
of vertical integration are partly technical in the coordination of pulp and paper 
production but chiefly strategic in assurance of raw materials and markets. 

Now the fact of the matter is 

Senator Kreravcver. Mr. Boyd, I know of Mr. Whitney’s book—— 

Mr. Boyp. I was aware the Senator had doubtless examined it. 

Senator Kreravuver. But I am asking you. You are here as counsel 
for this association, and you are saying this is going to have an adverse 
effect on legitimate mergers. Your industry has had 150-200 years 
of experience. Name a particular case where A wanted to merge with 
B and where this bill would have impeded a legitimate merger? 

Mr. Boyp. Senator, virtually any merger which has occurred in the 
primary paper and pulp industry would have been subject to the 
requirements of S. 442, and as far as I am aware there has been no 
proceeding brought under the Sherman Act in respect of such merger. 

Senator Krerauver. That still does not answer my question as to 
how confidential information given to the Department of Justice and 
the Federal Trade Commission about a merger would have been de- 
structive of your industry. 

Mr. Boyp. I am not suggesting, Senator, I am trying to answer 
the Senator’s question. This is not a matter of being destructive of 
an industry, but this is a matter of being possibly destructive of a 
company. 

Senator Keravver. Well, a company then. 

Mr. Boyp. Because, to borrow the Senator’s illustration, a corpora- 
tion A is short of executive talent through death, and normal processes 
of attrition, and corporation B is willing to merge with corporation 
A in our industry, which is not a concentrated industry, then it is in 
the public interest and the interest of the employees to merge. There 
have been many mergers, they are a matter of public record, but I 
think the Senator can appreciate my position as a member of the firm 
of counsel to the association that I cannot comment on merger situa- 
tions where I have not been, nor has my firm been, retained as counsel. 
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Senator Keravuver. I suppose, though, that when you come here, 
Mr. Boyd, you speak from experience of what has happened in certain 
merger cases which would be adversely affected by this legislation, 
I am just asking you to name the case and give the facts, where either 
of these bills would have adversely affected it. 

Mr. Boyp. I think I answered the Senator, if I may say so, by 
pointing out that in virtually every merger which has occurred since 
1900 in the industry notice would have had to have been given, and 
where notice has to be given, despite the provision for secrecy provided 
in S. 442 and in S. 1005, there are bound to be leaks, there is the delay 
incident to the merger. So I think we could group any mergers and 
all mergers which have occurred during the past 59 years and the 
results on the employees, the results on the stockholders, the results 
on the better living that the people of this country are enjoying as a 
result of a technological progress of our industry would have been 
seriously affected. 

Senator Kerauver. Mr. Boyd, I am not asking for an oration 
about the matter. I am just asking for case A and case B, where 
one company was worth $2 million and another company $1 million, 
and where the industry would have been adversely affected. 

Mr. Boyn. As I told the Senator, this would seem to me not to 
be a matter of industry, but companies only 

Senator Krerauver. I am talking about the companies; tell me the 
companies that would have been adversely affected. 

Mr. Boyp. I do not have available before me, Senator, a list of the 
mergers which have occurred in the 20th century in the industry. 

Senator Keravuver. If you do not have it, sir 

Mr. Boyp. I believe, Senator, for example, the largest companies 
in the industry resulted from mergers. But I do not have the his- 
torical record of that company. Other companies in the industry 
have acquired paper and/or pulp or allied fields’ companies. 

Senator Kerauver. How long have you been counsel for this asso- 
ciation ? 

Mr. Boyp. I have been a member or an associate of the firm of coun- 
sel and its predecessors since 1939. 

Senator Krerauver. How long has this firm been representing the 
pulp and paper association ? 

Mr. Boyp. My present firm and my predecessor firms have repre- 
sented the industry in one form or another since 1916 or 1917. 

Senator Kerauver. You mean that you are not able to give us a 
specific case where company A wanted to merge with company B 
which would then have been affected adversely by this legislation! 

Mr. Boyp. I think, Senator, that you are asking me for a subjective 
conclusion. 

Senator Keravver. I am asking you for a specific fact. You made 
the conclusion. I am asking you for the specific examples to back it 
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Mr. Boyp. While I am looking, Senator 


Senator Keravuver. I thought you would have it when you came. 

Is there anything else, gentlemen ? 

Mr. Drxon. On page 5 of your statement, you said that the duality 
or concurrency of jurisdiction is synonymous with waste, confusion, 
inefficiency, and interagency empire building battles. Do you refer 





speci 


ment 
M 








Dep: 
Mt 
M 
M 

cour 

adm 
doy 

M 
Dix 
cor 
ual 








el ede | 





PREMERGER NOTIFICATION LEGISLATION 37 


specifically there to the Federal Trade Commission and the Depart- 
ment of Justice ¢ 

Mr. Boyp. I would put it in the disjunctive, I would say or the 
Department of Justice. 

Mr. Dixon. Allright, then you say on the third line 

Mr. Boyp. At what page? 

Mr. Dixon. On the same page, you then say that the victim, of 
course is the party directly involved and squeezed between contending 
administrators. What companies in the paper and pulp industry 
do you have in mind, to which that sentence might apply ? 

Mr. Boyp. I had no particular companies, per se, in mind, Mr. 
Dixon. And I feel, as I told the distinguished chairman of the sub- 
committee, that it would be improper for me to pinpoint on individ- 
ual companies as result of my fiduciary capacity. 

Mr. Dixon. Is that sentence just in the nature of oratory ? 

Mr. Boyp. It is not. 

Mr. Dixon. Do you have specific knowledge of the fact that the 
Federal Trade Commission has brought two section 7 cases in your 
industry within the last several years? 

Mr. Boyp. Ido. And I might point out to the distinguished chair- 
man that those cases are not finally determined, as I am sure the dis- 
tinguished chairman is well aware. 

Mr. Dixon. One of the cases was against Union Bag Co. and oth- 
ers. It was a bag case, but that is a related industry, is it not? 

Mr. Boyp. I believe that was settled, Mr. Dixon, by a consent cease 
and desist order, and I believe that Mr. Dixon is better aware than I 
that in the case of a consent cease and desist order, that does not con- 
stitute an admission of violation. 

Mr. Drxon. In the other case I had in mind, which was the Inter- 
national 

Mr. Boyp. That was also settled by consent. 

Mr. Dixon. Would you contend that any notice requirement would 
have interfered with the mergers in either of those cases? 

Mr. Boyp. I would have to state “Yes,” because of the jurisdictional 
amounts involved. And I would also respectfully point out that in 
neither of the cases was there ever an adjudication that there was a 
violation of section 7 of the Clayton Act. 

Mr. Dixon. They avoided it by the consent order? 

Mr. Boyp. On the advice of counsel, and because of the cost of 
litigation, or for one reason or another, the situation was settled. 

Mr. Drxon. On the question of due process under our law, you ap- 
prove of due process, certainly, don’t you, Mr. Boyd? 

Mr. Born. I am sure we all do, Mr. Dixon. 

Mr. Drxon. You are familiar with the similarity of proceedings 
before the Federal Trade Commission and the district courts, are you 
not ? 

Mr. Boyp. I am familiar with proceedings in both places. 

Mr. Drxon. In the trial of cases, the Federal Trade Commission 
performs the same function as the district court, does it not? 

Mr. Boyp. Well, I think, Mr. Dixon, that there is a difference. In 
the case of the Federal Trade Commission a complaint is issued with 
the authorization of the Commission, and there is then a hearing held 
before the body which authorized the issuance of the complaint, and 
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then an adjudication made by the Commission. In the case of the 

Department of Justice at this time it causes the proceedings to be 

ge but the determination is made by the court, an independent 
ody. 

Mr. Drxon. Of course, both the district court case and the Federal 
Trade Commission case go to the same appellate court. 

Mr. Boyp. To the court of appeals. 

Mr. Drxon. To the same court. That is the only point I wanted 
to make, sir. 

Mr. Boyp. But there may be no need to appeal in the case of an 
adjudication in a Justice proceeding. 

Mr. Dixon. That is all. 

Senator Krravuver. Anything else? 

Thank you very much. 

Mr. Boyp. Thank you, Senator. 

Senator Kerauver. How many witnesses are here from out of town? 

( Discussion off the record.) 

Senator Kreravuver. We will start our hearing in the morning at 15 
minutes of 10 and, Mr. Peel, we will hear from you first. Then we 
will have Mr. Hammond and Mr. Hall, and Mr. Miley if he comes. 

Mr. Colman, you sound like you are going to be the briefest, so you 
come up here to testify. ; 

Mr. Colman is president of the Association of Registered Bank 
Holding Companies and the First Bank Stock Corp., Minneapolis. 
He is accompanied by Mr. Donald L. Rogers, executive director of the 
association. 

Mr. Colman, your statement will be printed in full. Will you read 
it or tell us about it as quickly as you can? 

Mr. Cotman. I will read it, Mr. Chairman, if I may. 


STATEMENT OF JOSEPH H. COLMAN, PRESIDENT, ASSOCIATION OF 
REGISTERED BANK HOLDING COMPANIES; ACCOMPANIED BY 
DONALD L. ROGERS, EXECUTIVE DIRECTOR 


Mr. Cotman. First let me say that I am not here to oppose the 
rinciple of this bill. I am here for one reason only and that is 
lenen the impact of the Bank Holding Company Act of 1956 upon 
this bill reaches results which I am sure were never intended by any- 
one in the drafting of this bill. 

This is the first time a representative of our association has ap- 
peared before this subcommittee, and I would like briefly to descri 
the association. 

This association of registered bank holding companies was organ- 
ized last summer. It represents 20 companies registered with the 
Federal Reserve Board pursuant to the Bank Holding Act of 1956. 
A list of the officers and names of the member companies is attached. 

My remarks will be directed to S. 442, but my statement is equally 
applicable to S. 1005, which in respect to these matters is identical. 

S. 442 would require a bank holding company to give the Federal 
Reserve Board and the Attorney General 60 days’ notice of any pro- 
poowe acquisition, directly or indirectly, of the stock or assets of a 

ank. The bill would also make it mandatory that the notice filed by 
a bank holding company contain certain specific items of information, 
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even though a great deal of the required information is wholly irrele- 
vant to a merger involving a financial institution. 

This proposed legislation ignores the fact that the Congress has 
already enacted legislation to require advance approval of stock and 
asset acquisitions by bank holding companies. Section 3(a) of the 
Bank Holding Company Act of 1956 requires prior approval of the 
Federal Reserve Board before a bank holding company can acquire 
more than 5 percent of the voting shares of a bank or all, or substan- 
tially all, of the assets of a bank. Obviously, the requirement of 
advance approval gives the Federal Reserve Board advance notice of 
acquisitions. 

The information required to be filed with the Board in support of 
an application for an acquisition is far more extensive and more per- 
tinent than that required by S. 442. No evidence has been presented 
to show that the Board does not now have all the information it needs 
regarding acquisitions by bank holding companies to carry out the 
Board’s responsibilities under both the Clayton Act and the Bank 
Holding Company Act. 

Furthermore, experience has shown that a far greater length of 
time than 60 days is required to obtain the Board’s approval of an 
acquisition. In fact, a period of 6 months to a year usually elapses 
between the time an application for an acquisition is filed and final 
action is taken by the Board. 

My own company had one we filed December 30, 1957, and the order 
of the Board was handed down August 5, 1958—incidentally, denying 
our application. 

It is submitted that under existing law the Federal Reserve Board 
has more than 60 days’ advance notice of any proposed acquisition by 
a bank holding company and receives all the information necessary 
on which to base its decision. Consequently, the bill would be prac- 
tically meaningless insofar as the Board is concerned. 

It is recognized that under the Clayton Act the Attorney General 
has concurrent jurisdiction with the Federal Reserve Board over 
mergers accomplished through the acquisition of bank stock by a bank 
holding company. The Board publishes in the Federal Register an 
advance notice of every public hearing or other proceeding under- 
taken pursuant to the Bank Holding Company Act in regard to an 
application for an acquisition by a bank holding company. This is 
considered to be legally sufficient notice to the bank holding company 
concerned and to the public. Certainly this should also be considered 
sufficient notice to the Attorney Goninal: 

No one has suggested that this legislation is needed to force the 
Board and the Attorney General to cooperate. I am sure the Board 
is happy to supply the Attorney General with any information he 
may desire. If there is any doubt about it, it would be a simple matter 
for the Board to give the Attorney General a copy of each application 
that is filed for a stock acquisition. All the information the Attorney 
General needs is available to him and there is absolutely no necessity 
to enact another statute on the subject. 

Although exemption (15) on pages 8 and 9 of the bill applies to 
other corporations which must receive advance approval of acquisi- 
tions from a governmental agency, this exemption is not applicable 
to acquisitions subject to the Bank Holding Company Act of 1956 














40 PREMERGER NOTIFICATION LEGISLATION 


because of the antitrust saving provision contained in section 11 of that 
act. 
Section 11 states: 


Nothing herein contained shall be interpreted or construed as approving any 
act, action, or conduct which is, or has been or may be, in violation of existing 
law nor shall anything herein contained constitute a defense to any action, suit, 
or proceeding pending or hereafter instituted on account of any prohibited anti- 
trust or monopolistic act, action, or conduct. 

That is why exemption 15 does not apply to the Bank Holding Com- 
pany Act provisions. 

Exemption (9) on page 7 of the bill exempts acquisitions by a bank 
of the assets of another bank from the requirements of the bill. We 
turn to a different subject here, that is, the acquisition of assets of a 
bank by a bank which is a member of a bank holding company system, 

Exemption 9 on page 7 of the bill exempts acquisitions by a bank 
of the assets of another bank from the requirements of the bill. How- 
ever, this exemption does not appear to be applicable where a sub- 
sidiary bank of a bank holding company acquires the assets of another 
bank because this transaction could be construed to be the acquisition 
indirectly by a bank holding company of the assets of the other bank 
and, thus, subject to the bill. House Report 486, 85th Congress, in 
commenting on an identical provision contained in H.R. 7698, 85th 
Congress, as reported by the House Judiciary Committee, stated: 

Since neither the Attorney General nor the Federal Reserve Board is given 
authority by this bill to proceed against such transactions under section 7, 
enforcement of the section would not be effectuated by having those agencies 
notified in advance of such transactions. 

Exemption (9) apparently would not be applicable where a sub- 
sidiary bank of a bank holding company acquires the assets of another 
bank because this transaction could doubtless be construed to be the 
acquisition indiréctly by a bank holding company of the assets of 
another bank and thus subject to the bill. 

The acquisition of bank assets by banks is exempt under this pro- 
posed bill, but because of the indirect acquisition that results on the 
part of the bank holding company, the bill as it stands does not exempt 
the acquisition of the assets of a bank by a bank which is a subsidiary 
of a bank holding company. 

Mr. Dixon. Do you contend, sir, that the bank bill that has been 
passed does require holding companies to get prior approval from the 
Federal Reserve Board today ? 

Mr. Cotman. There is no question about it. We have been getting 
them. 

Mr. Drxon. I thought I understood that, sir. 

Mr. McHueu. Mr. Colman, I understand from your testimony that 
you concede that the oe provided in paragraph 9 does extend 
to an acquisition of assets by one bank of the assets of another. 

Mr. Cotman. No. 

Mr. McHueu. The exemption from paragraph 9 does extend to 
the acquisition by one bank of the assets of another bank? 

Mr. Cotman. If the first bank is not a subsidiary of the bank hold- 


ng company. fx 

fr. McHvuen. I think the statement is correct then; “The acquisi- 
tion by one bank of the assets of another bank is specifically exempt 
from this law,” is that correct ? 
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Mr. Cotman. If you mean a unit bank by a bank which is not a part 
of a bank holding company system, that is correct. But—— 

Mr. McHvueu. Would not that suggest that this indicates Congress 
intention, if this were to be enacted in law, that acquisition of assets 
by one bank of another bank is intended to be taken out from under 
the premerger notification requirement ¢ 

Mr. Cotman. That is correct. 

Mr. McHvueu. That being so, then you are suggesting that even 
though Congress intended to exempt it directly, that maybe it intended 
to cover it if it was an indirect acquisition ? 

Mr. Cotman. That is correct. 

Mr. McHueu. Doesn’t that seem like an absurd conclusion ? 

Mr. Cotman. We have had the same situation resulting under the 
Bank Holding Company Act of 1956. The Federal Reserve Board 
has ruled as a matter of law that a bank holding company may own 
all of the stock of a small business investment company, but subsidiary 
banks of a bank holding company may not own stock in a small busi- 
ness investment company which is a subsidiary of the bank holding 
company. A ruling by the Federal Reserve Board precisely on this 

int with respect to the ownership of small investment companies. 
The Small Business Investment Company Act says that banks may 
own stock in small business investment companies, but the Bank 
Holding Company Act of 1956 says the bank holding companies may 
not indirectly own stock in such a company, a nonbanking company. 
Therefore, the Board has ruled that although the bank holding com- 
pany directly may do so, because this is an exempt security of the type 
that national banks may own, therefore, the bank holding company 
may own it directly but the banks cannot own it. Now that may be a 
silly ruling, but it is the interpretation of the Federal Reserve Board. 
We fear the interpretation of S. 442 would follow along identical 
lines. 

If I may continue? 

Senator Kerauver. Yes, sir. 

Mr. Corman. The same reasons for exempting asset acquisitions by 
banks generally are equally applicable to acquisitions by bank hold- 
ad owned banks. 

he announced purpose of this legislation is to give the appropri- 
ate Government agencies advance notice of proposed mergers so that 
proper scrutiny may be given to each acquisition. This purpose is al- 
ready accomplished by the Bank Holding Company Act of 1956 inso- 
far as bank holding companies are concerned. 

Therefore, I urge the committee to amend this bill to exempt bank 
holding companies from its requirements. This‘can be accomplished 
by the adoption of an amendment such as the following: 

On page 9, between lines and 11 and 12, insert the following new 
subparagraph—these are exemptions: 

(16) Any acquisition of stock or assets, directly or indirectly, by a bank hold- 
ing company registered with the Board of Governors of the Federal Reserve 
System pursuant to the Bank Holding Company Act of 1956. 

I appreciate this opportunity to present the views of our associa- 
tion on this legislation, and of course I will be happy to answer any 
questions. 
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Senator Kerauver. We appreciate your coming down and appear- 
ing before us, Mr. Colman. I thought when we put in exemption 9 
that we accomplished what you are talking about here. 

Mr. Cotman. That is what I said earlier, Senator, that I thought 
that we were simply remedying a situation here that was never in- 
tended to be covered. 

Senator Krravver. The report of the subcommittee on a similar 
bill, on page 9, says that the second purpose of subparagraph 9 is to 
exempt bank mergers accomplished by asset acquisitions. And read- 
ing further: 

Since neither the Attorney General nor the Federal Reserve Board is given 
authority by this bill to proceed against such transactions under section 7, en- 
forcement of the section would not be effectuated by having those agencies no. 
tified in advance of such transactions. 

Have you seen this report ? 

Mr. Cotman. Yes. In fact, we cite the second sentence that you 
read there in our statement. 

Senator Kreravver. It would not make any difference to you, would 
it, whether we explained this situation in the subcommittee report, 
and showed what our intention was, or whether we wrote it into the 
bill in specific language ? 

Mr. Cotman. I cannot help but prefer, Mr. Chairman, that it be 
in the bill itself. You would not ask me to feel that legislative histo 
is quite as good as express words in the bill. We would hope that this 
could be taken care of by a direct amendment to the bill itself. 

Senator Krrauver. You made your point quite clear. Let me ask 
you, though, a bank holding company is much like any other corpora- 
tion, insofar as they have stockholders and stockholder meetings to 
decide upon mergers and consolidations, isn’t it? I mean, you go 
through about the same procedure—— 

Mr. Cotman. Yes. 

Senator Krerauver. Such as stockholder meetings, and so on ? 

Mr. Cotman. You have to get the consent of supervisory authorities 
in every case that I know about, to go into mergers. There may be 
State statutes where that is not required, I do not know, but with re- 
spect to State banks 

Senator Kerauver. What this bill tries to do is to apply to big indus- 
trial corporations about the same rules that you have Lheweh 

Mr. Cotman. We are already covered, in effect, as I see it, Mr. 
Chairman. 

Senator Kerauver. Does the requirement of notification work any 
particular hardship upon you ? 

Mr. Cotman. To give these notices ? 

Senator Keravuver. Yes. 

Mr. Couman. Yes. I amsure it would. 

Senator Kerravuver. In your present relationship to the Federal 
Reserve Board ? 

Mr. Cotman. Oh, of course, it does. I cited this instance 

Senator Krravuver. I mean, you do not claim it is not in the public 
interest, though ? 

Mr. Corman. We supported bank holding company legislation. We 
did not support the Douglas amendment which prevents us from buy- 
ing stock in a second State. We are the only industry in the United 
States that cannot move across State lines today. 
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Senator Krerauver. What I mean is, though, you supported 

Mr. Corman. We supported the principle of the bank holding com- 
pany legislation. 

Senator Kreravuver. Not only giving notice but requiring prior ap- 

roval ? 

, Mr. Cotman. Restrictions on expansion of bank holding companies 
we definitely supported. 

Senator Kerauver. All right, any other questions ? 

Mr. McHueu. One question, Senator. 

Mr. Colman, would you support an amendment to the exemption 
provided for in exemption 9 on page 7 with reference to the acquisi- 
tion of assets by a bank which simply adds bank-holding companies 
subject to the Federal Reserve Board who have to register under the 
Federal Reserve Board pursuant to the bank-holding company act— 
simply add them to the list of companies that are provided for there ? 

Mr. Cotman. If you would say directly or indirectly—that in- 
direct 

Mr. McHvueu. We would name them. We would say bank-holding 
company would be exempted. You cannot be any more specific than 
that, can you? 

Mr. Cotman. No, I assume that would be a sufficient amendment. 

Mr. Rocers. Just add after “banking association” “bank-holding 
company” ? 

Mr. McHvueu. Bank-holding company. 

Mr. Rogers. I think that would cover it. 

Senator Keravuver. What is a banking association if it is not a 
bank-holding company ? 

Mr. Cotman. Well, the national banks are strictly national bank- 
ing associations. That is the term used in the National Banking Act 
in a great many places. 

Senator Keravuver. Isee. All right, thank you. 

I think your executive secretary agrees with you about that. 

Mr. Rogers. Yes, sir. 

Mr. Cotman. May I say, Mr. Chairman, for example, that the 
Bank of America’s name is Bank of America NTSA, Bank of Amer- 
ica National Trust and Saving Association. So that is where the 
association 

Senator Kerauver. Thank you, Mr. Colman. 

Mr. Cotman. Thank you. 

Senator Kerauver. Mr. McClure. 











STATEMENT OF H. M. McCLURE, JR., PRESIDENT OF THE McCLURE 
OIL CO. AND MEMBER OF THE EXECUTIVE COMMITTEE OF THE 
INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA 


Mr. McCuursg. Senator Kefauver, I certainly want to thank you 
for your graciousness in =. me to appear today. 

Senator Kerauver. All right, Mr. McClure, do you have a state- 
ment here? 

Mr. McC ure. I do have a statement, sir, I would like to submit 
for the record. There are two copies if you would like to refer to 
them, and I will be as brief as I possibly can. 

38777—59 4 
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Senator Keravuver. For the record, Mr. Russell Brown appeared 
for the Independent Petroleum Association of America in 1956; his 
testimony is on page 233. Mr. McClure appeared in 1958, and his 
testimony is on page 94. oy 

Mr. McCuvre. Yes, sir; I had the privilege of appearing before you 
a year ago. 

Senator Kerauver. We are glad to have you back, and your whole 
statement will be made a part of the record. 

Mr. McCuvure. I thank you very much, sir. 

I would like to elaborate on several points, if I may. The first 
point being that, in essence, the Independent Petroleum Association 
and the National Stripper Well Association, which I have the privi- 
lege of representing as president, feel definitely as indicated by much 
of the testimony here this morning, that under our present antitrust 
laws the very impact created by a company merging without notifica- 
tion, but knowing that they can be torn asunder, that they could be 
divested of many of the properties, that the amounts of money that 
they could lose as a result of that divesting by Federal action would 
create great losses to them—we have a situation which results in a 
tremendous impetus to create in these companies a cautious attitude 
when they do go into these mergers. 

It is my understanding that the purpose of the proposed legislation 
is to make more effective the existing antitrust laws and we are 
strongly in accord with more effective antitrust laws. 

Senaor Krrauver. Do you think that is a good thing? 

Mr. McCrure. We feel very definitely the antitrust laws have a 
function to protect the citizens in the United States as well as the 
smaller business activities, and that function has in many cases been 
performed very successfully. We feel it is an impractical approach to 
enforcement to require each individual to give notice that he is going 
to commit an act which might or might not be felonious or be in 
conflict with the law, and have someone from Government there sur- 
veying him at every moment before he has done the act. And we feel 
that the present antitrust laws can effectively handle these mergers 
which are not in the public interest. 

Now, I would like to go a little further here. When I testified be- 
fore you a year ago I pointed out some very definite examples of the 
impact that this legislation, both the bill of yours and of Senator 
O’Mahoney and the Wiley bill, would have on our particular in- 
dustry. We are in an industry that of necessity requires a maximum 
amount of flexibility because, as I pointed out at that time, a property 
can be worth a substantial value today, it can be worth a greater value 
tomorrow, or it can be worth a lesser value tomorrow. Now that is 
pointed out on pages 3 and 4, which I will not elaborate on. As to 
the specific example, I would appreciate your attention to the facts 
drawn in that example. I would like to go further and read commenc- 
ing on page 5. 

There are many other situations which confront the oil producer 
wherein the time element is extremely important. For example, first 
if a producer owns a lease adjacent to a property on which a success- 
ful well is drilled, he must immediately drill his lease or be subject 
to losing it. Secondly, a lease is acquired for a primary term of some 
years, perhaps five and sometimes less. 
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I would like to enter for the record, and for your consideration 
some very specific examples that are upon us as of this fifth day of 
March. For the consideration of yourself and the staff, IT submit 
an article regarding an area in southern Michigan that is presently 
under current development. This article is from the Oil and Gas 
News of February 2, and if you will notice on the map referred to, 
it refers to the Blair area. On the plat which I have handed to you, 

ou will see a lease crosspatched in red and referred to as the Turner- 
McClure-Blair lease. 

(The article referred to may be found on p. 108. The map may be 
found in the files of the subcommittee.) 

Mr. McCuvre. Mr. Blair and his wife owned this tract. Mr. Blair 
worked for the railroad, and we subsequently acquired a lease from 
him and then drilled an exploratory well. This exploratory well was 
successfully completed in early January of this year. Mr. Turner and 
his organization and McClure Oil Co. own the lease rights under this 
40 acres referred to, and we have a well producing 150 barrels per day. 

Now, I would like to direct the attention of the committee to a matter 
that is of great concern to us. In the report of the House, and re- 
ferring specifically to paragraph 7 of the bill, reference is made to the 
verbiage used, and the meaning of the term “partially developed 
mineral interest.” 

I would like to ask of the committee, if I may, do you consider 
that our Blair property is partially developed or fully developed ? 
It is producing commercially, and as we interpret the House report 
that would place this particular tract in a fully developed state. Or, 
perhaps it 1s only partially developed because there are additional 
wells to be drilled. Or perhaps it is only partially developed because 
the oilfield will perhaps encompass maybe 25 or 30 such additional 
locations. 

Senator Keravuver. I would think under those circumstances it 
would be partially developed. You may dig more wells—— 

Mr. McCrivure. At what point, then, Senator, is it the considera- 
tion of the commitee that the Blair area becomes a fully developed 
area ? 

Mr. Dixon. How many wells are you permitted to drill? 

Mr. McCuvure. We are permitted, by the State of Michigan under 
a ruling just passed by our Oil and Gas Advisory Board, one well 
per 20 acres, in the southeast corner and the northwest corner of each 
40. 

Mr. McHvueu. What do you mean, it is in commercial production ? 

Mr. McCuure. We are selling oil at the rate of 150 barrels per day 
from this particular lease, of which our original leasehold was 160 
acres. We subsequently, as a means of getting this exploratory well 
drilled, assigned to Sun Oil Co. and Carter Oil Co. certain tracts out 
of our original tract, and they in turn supported the cost of drilling 
the initial well. 

Senator Kerauver. I think we should refer to your testimony on 
page 110 of the hearings of last year. 

’ Mr. McCuure. Yes, sir. 

Senator Kerauver. We had quite a colloquy about this matter last 
year. You said it would substantially solve your industry problem, 
and then you did raise the qeustion as to what is undeveloped or par- 
tially developed and what is not partial. 
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Mr. McCuure. I have posed this question, but I do not expect an 
immediate answer coming from the staff, it would be unfair for me to 
expect that. However, I do point out there could be a tremendous 
amount of ambiguity in that situation, and as such, an oil operator 
such as ourselves might not know whether we do or whether we do not 
come under the bill, you see. So naturally, we would have to asume 
that we do unless this exemption is clarified. 

Now, I would like to pass for a moment that particular phase of 
paragraph 7, unless you would like to allude to it 

Mr. Dixon. Before you leave it, I would like to ask you, What is a 
developed oilfield? Does anyone know 4 

Mr. McCuuvre. That is a very excellent question, because it might 
be considered to be fully developed and yet still is not developed 
because at some later date as much as 20 or 30 years later, further 
minerals may be found at a much deeper depth in the earth, or as 
has happend in one other case in Michigan recently, an oilfield was 
drilled in 1932, and the oilfield continued to produce until recent 
date. Another company decided perhaps there might be an extension 
to this field, so they went out and drilled several wells, atempting to 
extend this old pool that was over 20 years old, and did extend it in 
the same zone. It now is a much larger pool than it was. 

Mr. Drxon. But in this particular instance, what were your total 
assets in this field? You had lease rights to a certain area ? 

Mr. McCuurr. My total assets in this particular area are 100 
percent of what I own. 

Mr. Drxon. That is all you own ? 

Mr. McCuure. I own 100 percent of what I own; yes, sir. 

Senator Keravuver.: How big a company are you ¢ 

Mr. McCuure. We are capitalized for $2 million, sir; and we have 
outstanding common stock of $1,400,000-some-odd. 

Senator Keravver. Is it your idea that you might want to sell it or 
have you already sold it ? 

Mr. Drxon. At least part of it. 

Mr. McCuvre. The transfer of property that took place in this was 
before any known mineral wells existed. That was for the purpose 
of joining together, so to speak, in a common effort to drill an explora- 
tory test. Now comes this question: Here today there are three wells 
being drilled, the Sun-Blair, the Carter-Blair, and Union Brosco wells, 
as shown on this map. I would like someone, if they could, prefer- 
ably someone here from the committee, to tell me what they think the 
value of those particular tracts are to those particular companies, 

Senator Keravuver. You are trying to put us in the oil business. 

Mr. McCuvre. No, sir; but Iam asking a specific question. I would 
like to have you in the oil business, sir. We would be delighted to 
have you join us in this venture. 

Senator Keravuver. I would be glad to be in, sir. 

Mr. McCuvre. It can be arranged, Senator. 





But here comes a specific point: Today, this very hour, 1 o’clock,. 


on March 5, there are three wells that are all at a critical point. 
Within 24 hours of the time I sit here the economics will change from 


possibly zero to perhaps one of these tracts being worth a substantial 
value. 
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Senator Kerauver. It sounds very exciting. 

Mr. McCuourr. It is exciting, but it has also taken many, many 
millions of dollars. We have spent over a million and a half in 
southern Michigan before drop one of oil was found. So you might 
look at the face of this and say, “Well, the oil business is for me; 
how can I get in?” But if you will come back of the scenes with us, 
we will show you a somewhat different picture. 

But the point I would specifically like to ask about is: How can 
Union Rotary Co. evaluate this particular tract of property today ? 
Here comes a company exceedingly interested in the general area and 
willing, prior to the drilling in of this well, to commit the common 
stock to Union in exchange for an interest in this. ; 

Mr. McHveéu. What is the value they put on it? 

Mr. McCrure. What is the value? 

Mr. McHveu. Yes. 

Mr. McCrure. Union’s value is one value, the company who is want- 
ing to purchase is another value, and my value is another value. 

Mr. McHven. They had to agree on some value before the deal was 
consummated. 

Mr. McCriure. They did agree on some value. 

Mr. McHvueu. Soa fixed sum was arrived at? 

Mr. McCuivre. As pointed out in my specific example in my testi- 
mony here on page 3, the specific values were arrived at. 

Mr. McHuen. So it is ascertainable ? 

Mr. McCuivre. I beg your pardon? 

Mr. McHvau. So it is ascertainable ? 

Mr. McCrure. It is ascertainable as to a buyer or seller; yes, sir. 

Mr. McHucu. What else are we concerned about ? 

Mr. McCuvre. All right. Now that is my specific point. Here is 
a buyer and seller willing to make a deal today, March 5, 1 o'clock, 
and we agree to the deal and we shake hands and we have agreed to 
a price, and then call Washington and say we have agreed to do this 
subject to your approval. This afternoon at 5 o’clock this well was 
drilled in dry, and the value of the property becomes worthless. What 
can this department say ? 

Mr. McHveu. The question isa simple one. As of the time you file 
our notice, what is the value of the asset that is acquired? If you 
ave fixed a value on the asset, and it exceeds the exemption provision, 

you are obliged to file. 

Mr. McCuvre. That is correct, and we do file. 

Mr. McHvuen. And if it turns out later it was below that, I would 
assume then that the agency required to examine this would see that 
itthen falls within the exemption. 

Mr. McCuvre. Oh, that is the point. Mr. Union, who owns the 
property, has made his deal for in excess of your $1 million figure, 
and he has agreed with this company to do it, and he has agreed to 
take common stock in exchange for it. 

Mr. McHvueu. This is a theoretical possibility that could develop 
in the case of almost any acquisition. 

Mr. McCrure. No, sir. 

Mr. McHueu. Someone may acquire something in which the value 
was figured at $2,050,000, and therefore it is covered. Shortly there- 
after some readjustment might occur in which it would drop down 
below the $2 million figure, and presumably it is out. 
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Mr. McCuvre. So it is out. So Mr. Union loses all of his money 
he has planned on for this development of this other property. My 
point is this, that you have a mineral industry that in a matter of 
minutes or hours the economics change. It is not like dealing with 
an automobile or like some commodity you can touch, that is fixed and 
real. And this is the specific point of my additional testimony that I 
want to bring to you gentlemen, that we are dealing with an indust 
in which no one of us here at this table can place the proper value on 
a piece of property for any fixed period of time. 

Mr. Drxon. There is something we are not getting here, sir. There 
isa point that I am missing at least. 

Bae you enter into this original negotiation, assuming this was 
toda 

Mr. McCuure. Assume this negotiation was entered into this morn- 
ing then, sir. 

Mr. Dixon. All right, this morning. You say you have arrived at 
a value—— 

Mr. McCuvre. Yes, sir. 

Mr. Dixon. To negotiate on. Is your point that if you had to wait 
_—"" before you could consummate that deal, that it might be on or 
off ? 

Mr. McCuure. Twenty-four hours, sir. Twenty-four hours, five 
hours, it could be on or off. 

Senator Kerauver. Have you entered into a firm contract ? 

Mr. McCuvre. A firm contract perhaps conditioned on Government 
approval, would have been entered; yes. 

Mr. Drxon. What difference would it make? 

Mr. McCuure. It makes a tremendous difference because at that 
point the Federal Trade Commission will say that Mr. B who is the 
recipient of the property and who has traded his stock for this prop- 
erty, is not getting the value received and it is not in the interest-—— 

Mr. Drxon. They cannot say that; that is none of their business. 
The only thing they could say would be that you either should or 
should not go through with this merger or acquisition because it would 
substantially lessen competition. That is the only thing they could 
say. 

Mr. McCuore. Yes, but no one would enter into a firm contract for 
60 days when value of the property may change drastically during 
the period. In addition, if, for instance, we will say, one company 
owned a majority of the acreage, and they were acquiring this, and 
it gave them 100 percent of the control of the particular field, what 
really determines whether it is going to be a monopolistic thing or not! 

Mr. Drxon. Facts. 

Mr. McCuure. It may be monopolistic for this particular area. 
That is what I say, and why we take the position, that the antitrust 
laws as they exist presently have all the needed teeth in it, and if it 
does not have the teeth in it we would like to see it amended. 

Senator Krravuver. This notification does not add to or detract 
from the test of the antitrust laws which determines whether some- 
thing is monopolistic or would create a monopoly or lessen competition. 


That problem is not affected one way or the other by this notification 
law. 
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Your question as to whether there is going to be a monopoly or not 
is answered by the existing law. The only thing this bill does is to 

rovide for a notice prior to merger. 

Mr. McCroure. Yes, sir. 

Senator Keravuver. I do not understand the matter you were dis- 
cussing with Mr. Dixon. Assuming this morning that you agreed to 
sell for $5 million and had a firm contract to that effect. 

Mr. McCuure. Yes, sir. 

Senator Krrauver. You lodged notice with the Department of 
Justice. Then, unless you got some previous so-called clearance, at 
the end of 60 days it would then go through. The delay of 60 days 
would not affect the matter of whether Union Oil Co. would pay you 
or whether they would not pay you. 

Mr. McCcovre. It certainly could, sir. 

Senator Kreravver. Then you would not have a firm contract, would 
ou? 

Mr. McCuvre. The point is that the parties at that point becomes 
interested in evaluations, and those evaluations may subsequently 
change drastically. That is the very nature of our business, and that 
is the only point I wanted to allude to. We do have a business in 
which these values can fluctuate so drastically. Our decisions to deal 
or not to deal are made in minutes on a handshake. Any delay would 
make it impossible to do business in the normal manner. Excuse me, 
goahead, Mr. Dixon. 

Mr. Dixon. Mr. Chairman, I think Mr. McClure does not under- 
stand one vital point here. This premerger notification bill requires 
only that you wait 60 days to consummate the acquisition. You can 
then go ahead with it. It merely says that you have to give 60 days’ 
notice. You could shake hands and make a binding deal on it, give 
your notice, and go ahead on the 61st day. 

Mr. McCiure. Would you, Mr. Dixon? If you were Union Oil of 
California, would you? 

Mr. Dixon. You have me in the oil business here, and I am not an 
expert in it. 

Mr. McHvuen. Mr. McClure, I have a problem here. Following 
our line, I am not sure whether or not your objection here is to the 
losk of precision in the language, as to how you determine what is 
partially developed property. If that is the sum of your objection, I 
think that is something that the subcommitee ought to consider in 
that connection. Do I understand you are not taking the position 
that the sale of all of partially developed mineral rights or wholly 
developed mineral rights should be completely exempt from the pre- 
merger notification requirement ? 

Mr. McCuure. We would say from our standpoint, to answer your 
question specifically, there are certain transactions that could take 
place in the oil industry which would tend to be monopolistic, and cer- 
tainly it is the obligation of the antitrust department to see that those 
situations do not arise, and where they do exist they need to be 
remedied. 

Mr. McHven. That is important. You do concede that there can 
be transfers of interest in partially developed or wholly developed 
mineral rights which could be anticompetitive ? 

Mr. McCuvre. I want to make 
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Mr. McHveu. Is that correct? 

Mr. McCuvre. It is hard for me to concede, very difficult for me to 
concede, any situation where a transaction such as I have a to 
your attention would ever tend to be a monopolistic position. That is 
why I pose the question, and that is why we would seek relief and 
clarification as to what we are talking about as to partial. 

Mr. McHveun. Let me ask you, in this case you say you have been 
developing one of the wells and you are in commercial operation. So 
you are producing and selling oil, you are in business. Now suppose 
the biggest competitor in the State begins moving all around you for 
the purpose of buying up all of such properties. 

Mr. McCuore. Yes, sir. 

Mr. McHueu. And he decides to buy this one. Could not that be 
part of a plan on his part to monopolize this market? Would not 
that be a natural way to do it? 

Mr. McCuiure. It does not operate that way. Now it might be that 
I have extended myself as a company to a point where I have addi- 
tional lands to develop, and I will require cash from this property, 
and in which case I might want to sell, and he might want to buy. 
But by the very nature—— 

Mr. McHucu. What you are saying is there are certain kinds of 
transactions involving a transfer of interests in this type of property 
which obviously do not affect competition. I do not think there is 
any doubt of that 

Mr. McCuure. Yes, sir. 

Mr. McHuvueu. But you are not taking the position there are no such 
transfers ? 

Mr. McCuoure. No, that is—— 

Mr. McHvueu. Where you do not have anticompetitive conse- 
quences 

Mr. McCuvure. To seek out one specifically, we will take the trans- 
fer of the east Texas field in east Texas, one of our very large known 
mineral wells here in the United States. Even the acquisition of all 
of east Texas, which would have been a practical impossibility, still 
would not have brought the situation to a monopolistic state at that 
point, you see. 

And yet, without the flexibility that is needed by the small inde- 
endent operator to move with a great deal of flexibility in selling and 
uying property, we feel we are left in a very nebulous state here. 

Mr. Drxon. I wanted to get that point clear. Are you stating that 
in your particular field of operation, you would not agree to a transfer 
of assets after 60 days of delay ? 

Mr. McCrvure. That is right, because I might say, well, I will go 
ahead and ride that 60 days. You see, I mean, myself. 

Mr. Drxon. Because, you see, this law does not say whether the 
reported transaction is violative of the substantive law or not; it just 
says wait for a period of 60 days. 

Mr. McCuvre. Right. But still, if you were in this mineral research 
and wondering what to doa—— 

Mr. Drxon. Are you saying this requirement of notification would 
stop these type of transfers? 

Mr. McCuvre. It certainly would. It very effectively would do the 
job of stopping many of them, yes. 
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Mr. Pecx. Mr. Chairman, I would like to ask Mr. McClure—how 
do you determine the value of a piece of land before you, perhaps, try 
to buy it? 

Mr. McCuoure. There is the map, sir. 

Mr. Peck. You cannot determine the value? You can, however 

Mr. McCuvre. I will make a deal with you, if you want to put a 
value on those pieces of property right here today, you know what the 
well is doing, and that is what I know, you know three wells are drill- 
ing, and that is what I know. Now, then, you put a value on each 
one of those plats, and I will put a value on each one of them. 

Mr. Peck. I would like to clarify terms, Mr. McClure. I would 
say you put a price, not a value, on a plat. You can establish a 
price which you are willing to pay, but the price may be 10 times 
the value. Isthat not true? You may find it is without value. 

Mr. McCuoure. It may be without value, yes, sir. 

Mr. Pec. The price of $1 million or $2 million is what might re- 
quire you to file notice with the Federal Trade Commission, is that 
correct ? 

Mr. McCtvre. It is. 

Mr. Peck. Not the value, but the price. 

Mr. McCuuvre. It is the price; yes, sir. 

Mr. Peck. And the price may be 50 times the value. 

Mr. McCuure. Yes, or it may be one-fifth the value. 

Mr. Peck. Thank you very much, sir. 

Mr. McCuure. And even after these resources are brought to the 
developed state, I can take any one of the five most prominei:’ pe- 
troleum engineers in the country, and they will differ substantially 
on the value, you see. 

Mr. Peck. Do you always know in advance how long a well will 
continue to produce oil? 

Mr. McCucre. That is a very good question and I am certainly 
glad you brought it up. There was a well drilled, to my knowl- 
edge, that on the day it was drilled produced 2,000 barrels of oil. Do 

ou know how much oil that well produced in its lifetime? 2,762 
arrels of oil. It made all of this oil substantially in the first day. 

Mr. Peck. I might comment that on the second day it was a fully 
developed property. [ Laughter. | 

Mr. Dixon. It sounds to me as if you hit an underground tank 
rather than oil. 

Mr. McCore. It was a cavern, that is right, sir. 

Senator Kerauver. Mr. McClure, do you have any suggestions about 
further improvement of the language of section 7? 

Mr. McCuure. Well, I could perhaps. I do not say this facetiously, 
Senator, at all. You have asked me a specific question, and I want 
to be very frank with you about it. We feel, and perhaps it is be- 
cause we know our business, that we are dealing in a commodity here 
that is of such tremendous flexibility in value and price, that it 
should deserve some consideration under the act. I feel that there 
will be many transactions, and I could go into them at length, as to 
those that have happened and to those that I have certain knowledge 
of that are in the process of happening, and there is no use to specu- 
late on the future—that there would be a great detriment done to the 
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independent producing phase of this industry if we are not in some 
way more adequately provided for and more adequately spelled out 
in the law. 

Senator Krrauver. Is it your desire to have the whole mineral jn. 
dustry exempted? Is that what you are talking about? 

Mr. McCuvre. It would certainly be our desire. I think it would 
be useless for us to make that request of you. In other words, we 
cannot go about our normal routine business with this nebulous lan- 
guage that is in paragraph 7, because none of us here, nor can I, fore 
see in the future how I can determine specifically whether property js 
partially developed or 





Senator Krrauver. Mr, McClure, you conceded a few minutes ago 
there were some monopolistic acquisitions that ought to be reported, 
You told us about the difficulty of the problem. Why don’t you go 
back and talk with your lawyer about section 7 and submit to us a 
definite proposal ? 

Mr. McCuiure. We appreciate your consideration very much, Sen- 
ator, and again, unless there are any other questions, I want to thank 
vou for your kind consideration. 

(The material referred to may be found on p. —.) 

(The complete statement of Mr. H. M. McClure, Jr., with attach- 
inents is as follows:) 


STATEMENT OF H. M. McCuiure, JR., ALMA, MICH., MEMBER OF EXECUTIVE Com- 
MITTEE OF THE INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA AND PRESI- 
DENT OF THE NATIONAL STRIPPER WELL ASSOCIATION 


My name is H. M. McClure, Jr., my home is Alma, Mich., and I am president 
of the McClure Oil Co., an independent producing, drilling, and exploration 
company. I have been engaged primarily in the production and exploration 
branch of the oil industry the past 20 years, as were my father and grand- 
father during their business lives. At present I serve as a member of the execu- 
tive committee of the Independent Petroleum Association of America as well 
as president of the National Stripper Well Association. My appearance today 
is in behalf of the many independent producers who are represented in the 
membership of these associations. Their membership is representative of every 
oil and gas producing area in the United States. 

We are opposed to the enactment of S. 442 and other similar bills. The pro- 
posed legislation would be most disruptive of the normal manner in which the 
independent oil producer and the industry in general functions. It would have 
a retarding effect on our search for new reserves of oil and gas, and the orderly 
development of the existing reserves. : 

It is my understanding the purpose of the proposed legislation is to make more 
effective the existing antitrust laws. However, as I pointed out last year when 
I testified on S. 198, the adverse effects of this legislation upon industry activities 
should be carefully considered by the Congress. The independent producer 
represents the small business element of the oil and gas producing industry. 
We are fully cognizant of the necessity of effective antitrust laws. If the pres- 
ent laws need strengthening, it seems to us the proper approach would be to 
improve the standards of existing laws rather than the indirect approach em- 
bodied in the proposed legislation. 

Mr. Chairman, last year when appearing before this sukcommittee the Hon- 
orable John W. Gwynne, Chairman of the Federal Trade Commission, said, 
“There is no sound reason why businessmen contemplating mergers should have 
any objection to notifying the Government of their plans.” We disagree with 
Mr. Gwynne and we feel we have sound reasons for doing so. 

To explain why we disagree with this statement, I would like to describe the 
normal and routine methods of operating within the oil producing industry. 

In the day-to-day activities of an oil producer, he is continuously buying and 
selling assets. These assets may be in the form of undeveloped leases, par- 
tially developed properties, or fully developed oil reserves. A typical experience 
of many independents is to acquire undeveloped property—explore it, develop it 
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if oil is found, and then sell the developed property. It is normal for the oil 
roducer to buy and sell such assets on very short notice. Delay would often 
defeat the very purpose of such transactions. 

The following is one example of which I have personal knowledge where 
material damage would have been done had the proposed bill been in effect: 

Five years ago a new discovery well was completed, opening a new pool. The 
working interest (leased rights) in this property was owned by one so-called 
major oil company (25 percent) and three independent oil operators (25 percent 
for one, the other two, 12% percent each). The balance of the interest was 
owned by two investors (124% percent each). During a 3-year period, 31 produc- 
ing oil wells and 7 dry holes were drilled at a cost of $1,697,384. Oil reserves 
in the amount of 3,500,000 barrels had been developed, of which 420,000 barrels 
had been produced and sold. The development complete, the 3 independent 
producers together with the two investors drilled 4 new exploratory wells (wild- 
eats) in other areas. The first three were dry holes, the fourth a commercial 
well. They needed money quickly to protect their new property. An engineer- 
ing report covering the previously developed property was prepared at a cost 
of $38,640. With this report in hand, a quick exchange of property for common 
stock was arranged with the major oil company (assets over $10 million) in- 
volving the sum of $2,146,000. The transaction was made by one of the inde- 
pendents (a corporation) which took title from others in the group, then trans- 
ferred the total 75 percent interest to the major company. 

The sellers immediately liquidated enough common stock to pay their capital 
gains tax to the Treasury Department, pay in full their loans at the bank and 
have sufficient left to protect their new property. 

To further show the effects in this particular example, after 3 years of drilling 
and developing, not to include the 5 years before when he was unsuccessfully 
exploring for the new field, I set forth the outcome of one of the independent 
producers who owned 12% percent working interest. 





One-sixth of stock from exchange (12% percent interest) _-.______-_-_- $357, 000 
Undepreciated capital investment ($111,468 of this to repay bank loan) 135, 000 
eu ORONO: COO iit il dct cal dean benedeni 222, 000 
ay Grn,” A POMMULE COMMENT GTI ice iccscrmercgiciadaiisecncmpeitou abana 55, 500 
TNOU GION CROR iii ee tewese deed anuseics nearer 166, 500 


This net amount remaining is enough for two average depth exploratory wells. 
The rate of discovery is 1 in 9 so the independent must spread his risk at the 
rate of about 121%4 percent per well to have a chance of finding new production. 

Any period of indecision such as will result from the bill you are considering 
could be disastrous. It would be unwise to spend money for expensive engineer- 
ing reserve reports if our efforts might be thwarted by delays that would be 
required by this bill. 

Please note the substantial borrowing in the case cited. It is a fact that 
in most instances such properties are subject to substantial loans. In other 
words, many relatively small producers will hold title to properties that will not 
come within the exemption, yet their net interest, less their loan, will be much 
less than the $1 million or $2 million exemption. 

I would like to cite another example, in which the independent producer be- 
comes indirectly affected by the proposed bill. Because of the nature and 
peculiarities of our industry, the independent oil producer seldom holds title to 
the full interest in an oil property. Normally he has a relatively small interest 
in a given property. Oftentimes, there are several such independents in a 
joint venture owning such property. Likewise, in many cases, small independent 
producers will be joint owners with a larger company. The interest which is 
held by the larger company often would exceed the $1 million or $2 million limit. 
Usually, if any one of the owners of such jointly operated property desires to 
sell his interest, the sale can be accomplished only if all owners agree to sell 
because most purchasers would not be interested in the acquisition unless they 
could acquire the full interest. In such cases, which are numerous in our indus- 
try, the independent producer would not be able to dispose of his property until 
the larger owner, who would be subject to the proposed legislation, had met the 
requirements of premerger notification. As a result, the independent producer, 
whose assets may be far less than $1 million and even though he operates as an 
individual and not a corporation, would be adversely affected by the delays in- 
volved in the premerger notification. 
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The $1 million exemption in the present bill (S. 442) would, therefore, not 
exempt many of these transactions. 

I would like to emphasize the disruptive effects that delay in the sale or 
acquisition of assets would have upon the independent oil producer. A pro- 
ducer may desire to sell his property in order to participate in the acquisition 
and development of another play in some other area. Competition in such new 
plays is extremely keen and timing is of utmost importance. The producer must 
be able to liquidate his assets quickly if he is to successfully participate. That 
is one of the ways in which the average independent oil producer raises the 
funds with which to continue his business. If the producer is to follow the new 
plays then he must have the opportunity to quickly dispose of his existing 
properties. 

There are other situations confronted by the oil producer wherein the time 
element is extremely important. Two examples are as follows: First, if a pro- 
ducer owns a lease adjacent to a property on which a successful well is drilled, 
he must immediately drill his lease or be subject to losing it; second, a lease 
is acquired for a primary term of some fixed years, perhaps 5, sometimes 
less. Under its terms it will expire at the end of the fixed period unless oil 
production has been developed. This means that a test well, if it is going to be 
drilled, must be drilled before the lease expires. Oftentimes, as a matter of 
fact, it is quite usual, the exploratory or test drilling is not begun until near 
the lease expiration date. This means that the producer must raise the neces- 
sary funds quickly. Most independent oil producers are without available funds 
with which to do such drilling. They often must sell assets, usually a developed 
property, in order to raise the necessary money or make a farm-out arrange- 
ment for the drilling of the well. Such situations are not isolated within our 
industry’s activities, but are very common and happen every day. Asa result, 
any amount of delay might completely defeat the purpose of his sales of assets. 

The independent producer in disposing of his property or in acquiring them is 
often dealing with larger units in the petroleum industry whose assets would 
exceed the $10 million provided by the bill. As a result, a great number of the 
independent producers’ transactions involving either sale or acquisition of assets 
would be covered by the proposed legislation. 

Another problem presented by the proposed legislation as it would apply to 
the oil producer is that of evaluation of properties. The bill S. 442 would not 
apply if the sale or acquisition of a lease or property is less than $1 million. In 
the case of oil properties, however, both developed and undeveloped, it is often 
difficult to determine the value thereof. Geologists and engineers may differ 
in their determination as to the value of a lease or an oil property. In a farm- 
out arrangement such as referred to above, a certain interest in the property 
may be transferred to another in consideration of the drilling of a well. There 
would be no sale involved which would determine the value thereof. Yet, 
under the bill in order to determine whether or not the transaction is covered, 
an evaluation of the property must be made. This would present a very difficult 
and expensive problem. 

Mr. Chairman, we recognize that Senator O’Mahoney in S. 442 and Senator 
Wiley in S. 1005 are endeavoring to meet the adverse effects the bills would 
have on extractive industries in the exemption provided in paragraph (7) in 
both bills. I would like to point out, as applied to the petroleum industry, 
those provisions do not materially assist in preventing disruptive effects upon 
normal day-to-day activities. The term “partially developed” is not clear of 
meaning as applied to petroleum. I assume, however, the exemption does not 
include developed properties. Since it is developed properties which the petro- 
leum industry often buys and sells in routine day-to-day dealings, the amend- 
ment would be substantially meaningless to the industry. 

For these reasons, we oppose enactment of S. 442. 


Mr. McCuvre. If you would like it in a more recordable form, I 


would be glad to submit it, sir. It is a very important aspect of our 
problem. 


Thank you very much, Senator. 


Senator Kerauver. We will stand in recess until 15 minutes of 10 
tomorrow morning. 


(Whereupon, at 1:15 p.m., the committee recessed to reconvene at 
9:45 a.m. Friday, March 6, 1959.) 
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FRIDAY, MARCH 6, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:50 a.m., in room 457, 
Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman). 

Also present: Paul Rand Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Peter N. Chumbris, counsel for minority ; Theo- 
dore T. Peck, special counsel for minority; Carlile Bolton-Smith, 
special counsel for minority; Philip R. Layton, assistant counsel; 
Thomas Collins, staff member, Judiciary Committee; Peter Posman- 
tur, attorney ; and Gladys E. Montier, clerk. 

Senator Krerauver. The meeting will come to order. 

Mr. Peel, if you will come around, please. Mr. Ellsworth Alvord 
of your firm testified previously on behalf of the American Mining 
Congress, and you testified last year. Mr. Alvord’s testimony is on 
page 269 of the 1956 hearings, and your testimony is on page 116 of 
the 1958 hearings. 

Your whole statement will be copied in the record and you may 
proceed in your own way, sir. 


STATEMENT OF FRED W. PEEL, ALVORD & ALVORD, ON BEHALF 
OF THE AMERICAN MINING CONGRESS 


Mr. Peet. Mr. Chairman, my name is Fred W. Peel. Iam a mem- 
ber of the law firm of Alvord & Alvord, Washington, D.C. I am 
appearing today on behalf of the American Mining Congress, a na- 
tional organization representing all branches of the mining industry, 
on the “premerger notification” provisions of S. 442 and S. 1005. 

I appreciate very much your courtesy in hearing me this early this 
morning, and with your permission I would like to have the state- 
ment made a part of the record 

Senator Kerauver. It will be made a part of the record. 

Mr. Peet. And I will summarize it orally. 

Senator Krerauver. You just handle it in your own way, Mr. Peel. 

Mr. Prev. I would like to speak to three specific points. First, I 
would like to state that the American Mining Congress is opposed in 
principle to this legislation. That opposition is based on their feel- 
ing that it is bad for business in seeberal and that it is over and above 


the peculiar problems of the mining industry under the proposed leg- 
islation. It is our feeling that this is a procedural measure designed 
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to assist in the relatively small problem of the Justice Department 
and Federal Trade Commission finding out about mergers, and that 
the solution offered by this proposed legislation goes far beyond any 
reasonable measures to correct this technical difficulty by throwin 
out a dragnet requirement which affects all medium or large sized 
corporations in their ordinary business transactions. 

As respects the peculiar problem of the mining industry, we appre 
ciate the fact that the bill, both of the bills, before the committee cop. 
tain in paragraph (7) an exemption for the acquisition of undervel- 
oped or partially developed mineral, mining or timberland properties, 
As respects that exemption, there are two points that I think should 
be brought to the committee’s attention. The first is that we are afraid 
that the provision as it is now phrased might be misinterpreted in con- 
nection with acquisitions, direct acquisitions, of undeveloped or par- 
tially developed properties in that clause (ii) of paragraph (7) refers 
to the acquisition of “such” properties. Now in my testimony last year 
I suggested that a solution to this problem would be to reverse the two 
clauses. I think an equally good suggestion is simply to strike out the 
word “such” in clause (ii). 

Senator Kerauver. You mean you think the word “such” might tie 
it in with the first clause ? 

Mr. Peru. Yes, sir, that is our fear. And as a matter of policy we 
see no reason why it should be tied in with the first clause, and we do 
not believe that was intended. In other words, the exemption is based 
on the theory that no notification is necessary on acquisitions of un- 
developed mineral properties, and where those acquisitions take the 
form of stock acquisitions, of course, it is necessary to determine what 
the character of the corporation is, whose stock is being acquired. Con- 
sequently, you need the 75 percent test in clause (i). But we see no 
reason why—for example, suppose a mining company is acquiring an 
undeveloped mineral property from a company like General Motors 
or the Pennsylvania Railroad or American Telephone & Telegraph. 
If it is in fact an undeveloped property and it is a direct acquisition 
of the sort described in paragraph (ii), (for example, suppose they 
are just buying it for cash) that should be exempt, and we are afraid 
that the word “such” might be interpreted as referring back to clause 
(i) to deny exemption in such a case. 

Senator Keravuver. All right, sir, you made your point. Will you 
state over again your suggestion of last year ? 

Mr. Peet. What we suggested last year was to reverse the clauses 
(i) and (ii). And we had the same purpose in mind as I have ex- 
plained now. I think it can be accomplished more simply by striking 
out the word “such.” But by reversing the clauses we thought we 
would get away from any implication that you would be interpreting 
undeveloped properties in terms of a corporation, 75 percent 

Mr. Dixon. While you are on that point, may I ask you one question: 
If we left the word “such” out, that would mean any undeveloped prop- 
erty would be completely exempt from any premerger notification, 
would it not? 

Mr. Prev. That is correct, regardless of whom it was acquired from. 

Mr. Drxon. That would be the purpose of your suggestion ? 

Mr. Pret. Yes, sir. That is why I say if it is acquired from Ameri- 
can Telephone & Telegraph it would be exempt. 
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Mr. Dixon. With the word “such” included now, referring back to 
the first section of subsection (7), it would be tied in to 75 percent. 

Mr. Peev. Well I do not believe that was the intention, even under 
the present wording. But we are afraid it might be interpreted that 
way. : 

Mr. Drxon. It does do that. There is no question of your fear; it 
does do that. 

Mr. Prev. Well, that just doubles the urgency of my request to 
strike it out. 

The second point I would like to make with respect to paragraph 
(7) is the fact that we have found, in studying this and in discussing 
it with other extractive industries that are described in it and affected 
by it, that the words “undeveloped” and “partially developed” have 
different meanings and apply to different circumstances in the case 
of the various industries. Consequently, we would like to suggest 
that paragraph (7), either by amendment of the statutory language 
or by development in detail in the committee report, should consider 
the separate problems of the various wasting asset industries that are 
covered by it. 

Now as respects the mining industry, other than coal—I might 
state that the American Mining Congress represents coal producers 
as well as other mining and industrial minerals, but since there is a 
representative of the National Coal Association who is going to tes- 
tify here this morning I am going to leave coal to him and confine my 
remarks to other mining. 

As respects mining, other than coal, we are reasonably satisfied 
that the definition of “undeveloped” and “partially developed” can 
be spelled out for this type of mining in the committee report. That 
may not be true of other extractive industries. 

Senator Kerauver. Tell us what you would have us put in the 
subcommittee report to do that, Mr. Peel. 

Mr. Prev. First I would suggest that you put something in to 
counteract what be believe was a mistaken statement in the report of 
the House Judiciary Committee on the identical provision in 1957. 
At that time the House Judiciary Committee report stated that if a 
mine were acquired while it was producing ore on a commercial scale 
the transaction would not be exempt. We feel that that was an error 
in interpreting paragraph (7) to refer to a limitation or to impose a 
limitation that it not be engaged in mining on a commercial scale be- 
cause “commercial scale” has a technical meaning in the industry which 
would include bringing out ore and selling it even though the mine 
was still being developed. 

If you wish, I can submit proposed language for the committee 
report which I believe would counteract that misinterpretation in 
the House report. 

Senator Kerauver. I would be very glad to have you do so. Will 
you let us have it in the next 3 or 4 days? 

Mr. Prev. All right, sir. 

Senator Krerauver. Does the statement in the House report, with 
the exception of that last sentence, appear to be fairly satisfactory ? 

Mr. Prev. I am not sure what they mean by being operated as busi- 
ness properties, earlier in the paragraph, and I think perhaps the 
reference to a shutdown mine should not be interpreted as limiting 
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the exemption to that narrow area, since it may be that a mine is on 
a standby basis but pumps are still running to keep it from flooding, 
and it should get the same treatment as though it were completely 
shut down. 

Senator Krrauver. Mr. Peel, you can express your ideas in detaj] 
in what you will submit, but will you tell us in general terms now 
what you have in mind for the report ? 

Mr. Pre. In general terms, I would suggest that the report state— 
and I would again emphasize, I am only talking to mining other than 
coal, and that other extractive industries may, | think would probably, 
suggest language to cover their particular problems. 

1 would suggest that the words “partially developed” may include 
properties which are producing on a commercial scale. I would sug- 
gest a test based on whether recent production and sales from a prop. 
erty are substandard in relation to factors such as total anticipated 
reserves or the expected ultimate rate of production. 

1 would suggest, looking at factors such as whether the output or 
the recovery potential can be increased substantially by improved 
operating methods or by improvements for expansion of facilities in 
the mine. 

Mr. Drxon. May I ask a question ? 

Mr. Pre. Yes, sir. 

Mr. Dixon. 1 understand that in the mining industry there are 
mines known as marginal mines—mines that may be shut down when 
the price of lead or zinc is low. If an acquisition took place during 
that period of time, would you have them exempted from this pre- 
merger notification bill? 

Mr. Pret. Well, I would say if it is only temporarily shut down and 
it is otherwise a developed mine, I do not believe that it would be 
exempt. But you do have situations which I think would be exempt, 
where a mine has been worked out, or ostensibly worked out, or the 
grade of ore is too low for further production, and which has been 
shut down, then, for a considerable period of time for those reasons, 
and then, let’s say, not because of week-to-week fluctuations in the 
price of lead and zinc or other minerals, but because of long-range im- 

rovements in mining techniques or in milling techniques it then 
Sears profitable to go back in and reopen one of those closed mines. 
I think that would be a different situation, and it should be covered. 

Mr. Dixon. but if you suggest in your language the words “sub- 
stantial production” as some kind of a test, how could it be tested if a 
marginal mine was shut down ? 

Mr. Prev. Well, I think that you would not look at production in 
the past week; you would have to look at production over a reasonable 
period of time. 

Senator Kerauver. Substantial production over a reasonable length 
of time? 

Mr. Pre. Yes, sir. 

Senator Kerauver. All right. 

Mr. Pret. The third point that I would like to mention is in con- 
nection with the other exemptions in the bill, and I would like to say 
that we are happy to recognize the fact that both S. 442 and S. 1005 
contain a number of exemptions which we have suggested in the past. 

There are some others which we think should be included which are 
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covered in my statement. I would refer to only one of those, and that 
js the question of the dollar amount of the minimum exemption for 
consideration paid for stock in paragraph (2), or the consideration 

aid for assets in direct acquisitions in paragraph (4). 

That figure is $1 million in S. 442 and $2 million in S. 1005. We 
feel that even the $2 million figure in Senator Wiley’s bill is too low. 

Now, how you arrive scientifically at the proper figure is rather 
difficult to say. We have suggested a $5 million figure. We think 
certainly the $2 million is lower than is necessary. One possible way 
of arriving at a realistic figure might be to review the cases that the 
Justice Department has considered important. I note that when 
they testified in 1957, they stated that over the period from 1953 to 
1957 they had found 165 mergers which they said “merited special 
inquiry.” I do not know what those were, but I suggest one way of 
arriving at a dollar exemption figure would be to find out what the 
dollar consideration was in those 165 cases—that might be a reasonable 


ide. 
our. McHouen. Mr. Peel, isn’t that what the Department of Justice 
and the Federal Trade Commission did? Wasn’t that the basis for 
their recommendations on the $10 million figure and also the $2 mil- 
lion minimum asset value on stock exemptions? 

Mr. Peeu. Their statement refers to that in connection with the $10 
million figure. I have not seen any specific explanation of how they 
arrived at the $2 million recommendation. 

Mr. Drxon. Mr. Peel, look at it from the standpoint of the acquirer. 
Say it is a corporation worth $100 million worth of assets, and it 

resently has, we will say, 80 percent of the capacity of that industry. 
if it buys one more corporation or one more individual partnership 
with $1 million worth of assets, don’t you think that should be re- 
ported in advance? 

Mr. Peet. What was the total amount of assets in the business that 

ou—— 
, Mr. Drxon. $1 million. I reduced the assets of the corporation 
being purchased to $1 million. 

Mr. Peex. I would say if it is a $1 billion industry and they already 
have 80 percent, I do not think the additional $1 million would be 
important. If it is a small industry, let’s say $10 million industry 
overall, then the $1 million might be pertinent. 

Mr. Dixon. Wouldn’t you say that it would be of interest to the 
enforcement program to know that this corporation, which had 80 
percent of industry capacity, was going to acquire an additional 2 
percent, represented by $1 million worth of assets ? 

Mr. Prev. Well, I think it would undoubtedly be of interest, but 
[ think you have to weigh in the balance the interest of the enforce- 
ment agencies in the few specific cases against the impact on the whole 
country’s economy of a 60-day waiting period in a vast number of 
cases, 

Now, where you reach the balance in considering those two factors— 
it has led-us to believe that actually the importance of this advance 
notice did not really justify the bills. And that was our basic 
position. 
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But assuming that you do decide to report favorably on the bill, 
I think that it is pertinent to weigh those two factors in arriving at 
your exemption figure. 

Mr. Drxon. I want to ask you one more question. If the word 
“such” were taken out of section (7) as you suggest, would it not be 
possible for an organization to acquire a substantial portion of the 
undeveloped uranium properties in the United States without giving 
any notification prior to merger ? 

Mr. Peex. It would be a theoretical possibility ; yes. 

Senator Kerauver. Anything else, Mr. Peel? 

Mr. Peew. No, thank you. 

Senator Kerauver. Mr. Layton? 

Mr. Layton. No questions. 

Senator Kerauver. Mr. McHugh? 

Mr. McHveu. No questions. 

Senator Kerauver. Mr. Chumbris. 

Mr. Cuumpris. Last year I believe you made the same recom- 
mendation of $5 million; is that correct ? 

Mr. Preew. Yes; we did. 

Mr. Cuumpris. Have you found anything since last year’s testi- 
mony which would indicate that $5 million should be the proper 
figure ? 

Mr. Pert. No; we have found nothing to— 

Mr. Cuumprtis. I mean, in your study of the cases that might be 
presented to the Federal Trade Commission or the Department of 
Justice which would indicate that $5 million would be a more logical 
figure than $1 million or $2 million ? 

Mr. Prev. Well, I think the factor that led us to arrive at the 
$5 million figure was, at least in part, the consideration of the pos- 
sible discriminatory effect of imposing a waiting period on one class 
of corporations and not on another class of corporations which could 
distort the allocation of resources in the economy. 

We felt that by raising that exemption to $5 million you would be 
greatly minimizing that factor, because if you have an exemption at 
that level you are not going to have very many cases where the prop- 
erty which is changing hands could be bought by a corporation which 
is exempt under the $10 million figure. Of course, it will be possible 
in some cases to break the property down, or to sell properties off sep- 
arately to smaller corporations. 

But this descriminatory effect, without any judgment as to whether 
there.would be a bad competitive effect if the larger corporations were 
to make the acquisition—simply the automatic discriminatory effect of 
« 60-day waiting period on a $10 million or larger corporation as op- 
posed to a smaller one—would be reduced if you upped the dollar 
exemption to $5 million. 

Mr. Cuumpris. You were here yesterday when Senator Wiley 
was getting into a discussion of the $10 million figure and also the $1 
million and $2 million figures? 

Mr. Peetu. Yes. 

Mr. Cuumpris. Of the two bills, I would assume from your $5 mil- 
lion recommendation, you would prefer the bill with the $2 million 
figure ? 

Mr. Prev. Prefer two to one; yes. 
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Mr. Cuumpris. And do you follow the same type of thinking that 
Senator Wiley expressed yesterday as to why the figure should be 
higher than is set forth in S. 442? 

r. Peev. Yes. 

Mr. Cuumpris. I have no further questions, Mr. Chairman. 

Senator Krerauver. Mr. Peck ? 

Mr. Peck. No questions, thank you, Mr. Chairman. 

Senator Kerauver. Mr. Bolton-Smith ? 

Mr. Bouton-Smiru. Yes, sir. 

I notice the last recommendation that you make, Mr. Peel, is that 
the committee give consideration to an increase of the percentage 
specified in the exemption in paragraph 1, to exempt any stock of less 
than 10 percent of the voting rights, and so forth. Isn’t 10 percent 
a figure which has been used in a number of Federal statutes as a 
prima facie indication of contro] by management ? 

Mr. Peet. I am not familiar with 

Mr. Bouron-Smirnu. The Public Utility Holding Company Act and 
a number of SEC and other statutes? 

Mr. Perv. I know it is the figure used in section 16(a@) of the Se- 
curities Exchange Act 

Mr. Boutron-Smiru. Would you have any substantive evidence you 
would want to add in support of this recommendation ? 

Mr. Peet. No. We believe that is simply an arbitrary figure, nec- 
essarily an arbitrary figure. We felt that that was low, but I -recog- 
nize that it is an arbitrary choice, and I cannot give you any evidence 
to substantiate any specific figure. 

Mr. Bouron-Smitu. In a widely held corporation, 10 percent might 
very well give the management operating control of the company. 

Mr. Prev. It might in many circumstances. 

Mr. Boutton-Smirn. A.T. & T., for instance. 

Mr. Prev. If anyone had 10 percent of A.T. & T., they would have 
control. 

Senator Kerauver. Thank you very much. 

Mr. Prev. Thank you, gentlemen. We appreciate the opportunity 
to testify. 

Senator Kerauver. We are glad to have you with us, Mr. Peel. 

(Mr. Peel’s prepared statement follows :) 








STATEMET OF FRED W. PEEL ON BEHALF OF THE AMERICAN MINING CONGRESS WITH 
Respect To §S. 442 


My name is Fred W. Peel. I am a member of the law firm of Alvord & Alvord, 
Washington, D.C. I am appearing today on behalf of the American Mining Con- 
gress—a national organization representing all branches of the mining industry— 
on the premerger notification provisions of S. 442. 

The American mining industry is opposed to requiring corporations to delay 
normal business transactions 60 days under a Government-imposed prior notice 
law. Such a law is wrong in principle. It would interfere with ordinary business 
operations—in some cases it would prevent them altogether—without a showing 
of even a prima facie case of interference with competition. 

The American Mining Congress would oppose the enactment of a so-called 
premerger notification law if it had no direct application to the mining industry, 
because of the risk of serious consequences for the American economy as a whole. 

Premerger notification with.an enforced waiting period is proposed as a pro- 
cedural change—ftiot as a substantive revision of the principles of the antitrust . 
laws. Its justification is given as an easing of the burden of the staffs of the 
Justice Department and the Federal Trade Commission in the technical task of 
learning about impending mergers. It is argued that such a law would relieve 
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the staff members of the task of searching the columns of the financial papers 
each day to discover new merger plans. Only a few acquisitions with possible 
competitive consequences occur without the Government’s knowledge. The Jys. 
tice Department reported in 1957 that since 1953 only 47 mergers which merited 
special inquiry had taken place before they learned of them—or less than 1 
a month. 

The tremendous substantive consequences of this procedural device have not 
been appreciated. In operation it would be a blind, indiscriminate barrier to 
arquisitions (some of them mergers, and some of them not) of business properties 
by medium and large corporations. It would hamper mergers and other t 
of acquisitions without regard to whether they are good or bad, helpful or harm- 
ful to the country or to the maintenance of healthy competition. 

To place a 60-day handicap in acquiring properties on business corporations 
with $10 million of capital cannot be regarded as a mere reporting requirement, 
It means that a great many transactions will fall through altogether. Others 
will be carried out by corporations which are exempt from the 60-day waiting 
requirement. It will not do to say that some of the acquisitions which are 
prevented would have had the effect of substantially lessening competition. 
There will be no opportunity to judge them on this point. They will have been 
prevented automatically, without hearing, because the size of the acquiring 
corporation (or, indeed, of the selling corporation) subjects it to a 60-day 
waiting period. 

In addition to the unfairness of a 60-day waiting period based on the size 
of the corporation, such a requirement will restrict and distort the allocation 
of resources in our economy, thus lowering the efficiency with which we, as a 
nation, make use of our resources. 


ACQUISITION OF MINERAL RESERVES . 


In addition to its concern with the principles of premerger notification as 
applied to American business as a whole, the mining industry is particularly 
concerned with a problem which is peculiar to industries whose production is 
from wasting assets. To a mining company its mineral reserves in the ground 
have exactly the same economic function as the inventory or stock in trade on 
the shelves of a grocery store. The grocery must replenish its stock in trade in 
order to stay in business, and, while it is not as obvious, a mining company must 
do exactly the same thing. Mining companies must acquire mineral deposits 
to replace their constantly dwindling mineral reserves—their stock in trade, 

Mining constantly depletes the mineral resources contained in the ground. 
To continue in business a mining company must acquire a ton of minerals to 
replace each ton that is taken from the ground. This can be done in two ways— 
by actual exploration for and discovery of new mineral deposits, or by acquisi- 
tion of undeveloped or partially developed mineral properties which can be 
brought into production as needed to replace those mines which become ex- 
hausted. Essentially, the acquisition of undeveloped or partially developed 
mineral properties merely affords the means by which the industry can con- 
tinue to produce the basic products which we all use and need every day, and 
such acquisitions do not have the effect of lessening competition or of tending 
toward monopoly. 

While opposing premerger notifications, the American Mining Congress be 
lieves that if any bill is passed it should contain an exemption of acquisitions 
of undeveloped or partially developed mineral or mining properties or the 


stock of corporations 75 percent or more of whose assets consist of undeveloped 


or partially developed mineral or mining properties. The Mining Congress 
approves of the principle expressed in paragraph (7) of S, 442 exempting such 
acquisitions. This exemption is a recognition of the fact that, since mining is 


a wasting asset industry, mining firms must be able to acquire new mineral 


reserves as their mines are depleted. 

The terms “undeveloped” and “partially developed” have different meanings 
as applied to the operations of each of the industries affected by the exemption 
contained in paragraph (7). It is imperative, therefore, that undeveloped 
and partially developed be defined either in the statute or in the committee 
report in terms appropriate to each industry. Such clarification is particu- 
larly important because the report of the House Judiciary Committee in 1957 


on H.R. 7698, in discussing an identically worded exemption, stated that if a 


mine were acquired while it was producing ore on a commercial scale the 
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transaction would not be exempt. This committee report statement was based 
upon a misunderstanding of the operations of the mining industry, where output 
may be sold commercially even though a mine is still in the development 
e. 

“. order to avoid any possible misinterpretation of the exemption of direct 
acquisitions of undeveloped or partially developed mineral properties (as con- 
trasted to stock acquisitions), it is suggested that the word “such” be deleted 
from clause (ii) of paragraph (7) (in line 1, p. 7 of S. 442). Since the exemp- 
tion applies because of the undeveloped or partially developed nature of the 
mineral properties, when such properties are acquired directly it is immaterial 
whether properties of that type comprise 75 percent of the selling corporation’s 
assets. It is only necessary to apply the 75-percent test where, as in clause (i), 
stock of the corporation is acquired instead of acquiring the undeveloped or 
partially developed mineral properties directly. The change suggested will 
make it perfectly clear that the character of the selling corporation has no 
pearing on application of the exemption to a direct acquisition of an undeveloped 
or partially developed mineral property. 


OTHER SUGGESTED CHANGES 


Many of the changes suggested by the Mining Congress at the hearing before 
this subcommittee last year on similar bills have been incorporated in S. 442. 
There are others, however, which merit the serious consideration of the sub- 
committee if it is decided that a premerger notification bill should be favorably 
reported. 

While S. 442 provides that “nothing contained in this section shall be held 
to affect or impair any right heretofore legally acquired,” it is questionable 
whether this suffices to exempt acquisitions consummated after the effective 
date of the bill under contract obligations which predate enactment of the bill. 
Such acquisitions should be specifically exempted. 

While S. 442 contains, in paragraph (3), an exemption which is designed 
to exclude transactions such as the exercise of preemptive rights, in its present 
form this paragraph falls short of its purpose in many respects. Since it 
is limited to acquisitions of stock which do not increase the acquiring corpo- 
ration’s share of voting rights, it will not cover the exericse of a preemptive 
right, conversion privilege, etc., unless every other shareholder also chooses 
to exercise his rights in the same proportions. The acquiring corporation 
can never know in advance whether or not all the other shareholders will 
exercise their rights. We suggest that this exemption be rewritten so as to 
provide explicitly for preemptive rights, conversion privileges, stock dividends, 
and receipts of stock pursuant to reorganization plans to which the acquiring 
corporation is not a party. 

We endorse the principle of the exemption provisions in the bill which are 
designed to exclude acquisitions which are too small, percentagewise or in 
dollar amount, to present any reasonable possibility of affecting competition. 
We suggest, however, that these exemptions are unduly restrictive in their 
present form in the bill. Senator Wiley’s ‘bill, S. 1005, exempts acquisitions 
of stock or of assets where the value of the consideration is less than $2 million, 
and even this is far from adequate. We suggest that the minimum dollar 
exemption for stock acquisitions in paragraph (2) and asset acquisitions in 
paragraph (4) be increased from $1 million to $5 million. Acquisitions involv- 
ing any smaller amount would not have any appreciable effect on competition. 
Furthermore, minimum dollar exemptions in adequate amounts will go far toward 
reducing the unintended effect of the bill on those types of transactions which 
have been inadvertently excluded from the other exemptions. We also recom- 
mend that the committee give consideration to an increase of the percentage 
specified in the exemption in paragraph (1) (now 10 percent of voting rights). 

The American Mining Congress appreciates being accorded this opportunity 
to present its views on the proposed bill. 


Senator Kerauver. Mr. Harold F. Hammond, executive vice presi- 
dent, Transportation Association of America, Washington, D.C., is 
the next witness. 

This association did not appear last year, but filed a statement 
which appears on page 200 of the record of the 1958 hearings. 
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STATEMENT OF HAROLD F. HAMMOND, EXECUTIVE VICE PREsgy. 
DENT, TRANSPORTATION ASSOCIATION OF AMERICA; ACCOM. 
PANIED BY FRANK A. SMITH, DIRECTOR OF RESEARCH 


Mr. Hammonp. Yes, that is right, Mr. Chairman; this is our first 
time before your committee. 

I have with me here Mr. Frank A. Smith, our director of research, 

Possibly I should state at the outset that neither one of us are 
lawyers; we are here to express the position taken by our association 
on both S. 442 and on S. 1005. 

If it is agreeable, I will summarize and comment briefly on the 
statement which we submitted to you last week prior to our knowledge 
that you would be holding hearings. 

Senator Keravuver. Is this your statement? 

Mr. Hammonp. Yes; it is a three-page statement, a very short 
statement. 

Senator Keravver. It will be printed in the record, and you handle 
it in any way you wish, Mr. Hammond. 

Mr. Hammonp. Thank you very much. 

To state at the outset, as the statement clearly shows, the TAA board 
of directors is opposed to S. 442 and S. 1005. I will comment on that a 
little more in detail in a minute and as to why the change from the 
position of last year. 

First, I should tell you something about our association, since we 
have not had the opportunity to appear before. 

TAA is a nonprofit research and educational association. We have 
about 1,000 corporate members, of all types of business firms. Its main 
objective is to help maintain a healthy transportation system in this 
country under the free enterprise principles. We attempt to ac- 
complish this goal through the initiation of sound national trans- 

rtation policies, by working with the various regulatory agencies on 
egislative matters, and also by making appearances before the various 
committees on the Hill, to keep our regulatory laws up to date with 
the changing times. 

Eight committees do the work for the association. We call them 
panels, and we have all the way from 20 to 50 people on each of these 
eight committees. 

I will leave here, just so you can look at it, a couple of.copies of a 
booklet showing the committees and the names and personnel that are 
on them. I do not expect that to be made a part of the record; it is 
too long. 

Of these eight committees, six of them are carrier committees, one 
representing each of the six major forms of transportation: Air, wa- 
ter, rail, pipeline, freight forwarder, and highway. 

Then we have a committee for the users of transportation, shippers 
primarily, large and small. 

Then we have an eighth committee which are investors, banks and 
insurance companies of various kinds. 

When we have a question like this put before us, it is raised by one 
of the panel members, or by a heaad member, and it is sent out to 
these eight committees. Each one, pretty much independent of the 
other, then studies these proposals, whatever type legislation it might 
be, and reaches a conclusion. 
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We then ask the eight committee chairmen to get together to see if 
they can iron out what differences, or major differences, might have 

risen. 
' Mr. McHvueu. Mr. Hammond, your association represents the truck- 
ing industry, too, does it ? 

Mr. Hammonp. Yes,itdoes. And bus, also. 

These eight committees are, of course, advisory to the board of di- 
rectors, Which makes the final decision on this or any such matter. 
Our board, as set forth in that blueprint, includes about 100 busi- 
nessmen representing all walks of life; carriers, investors, users, the 
general public, and a few college professors. 

When this came up last year, TAA did not take a position on the 
merits of the basic louiaiation itself, for or against. It noted that 
there were exemptions for transportation, so at that time it sent in 
a letter asking that you retain those exemptions for transportation 
contained in the bill. 

Mr. Dixon. Is that the same exemption that is in section 15 of both 
of these bills? 

Mr. Hammonp. Yes, presently. There isnochange. We noted that. 

During the course of tht winter, the committees reappraised the 
question, and generally this is done. They ask themselves if this is 
going to come up again, whether they want to continue the same posi- 
tion they had before or possibly make some modifications. 

Being in the transportation business and working with a regulated 
industry, the committees are somewhat used to having to take up a 
number of issues and to carefully appraise them from time to time 
and then reappraise them. They thought they should do this re- 
appraisal for two reasons. 

First, the position that the transportation industry, through TAA, 
took last year might be misunderstood to imply that the industry 
was supporting the general principles of the bill; and secondly, it was 
because they found out that the exemption, as set forth for transpor- 
tation, did not go as far as some of them thought it did. 

The exemption did not cover, in other words, by any means, all the 
transportation business transactions outside of the regulated trans- 
portation industry direct. 

Studying the impact of S. 442, and I will confine my remarks pri- 
marily to that 

Senator Kerauver. The exemptions are the same in both bills, ex- 
cept for the dollar amounts. 

r. Hammonp. That is correct. However, they had looked it over, 
I think, more directly last year as it might pertain to the exemption 
of their actual operations, including certain negotiations and the trans- 
fer of equipment back and forth. They did not look at it from the 
standpoint of some of their holdings. 

Now we have a new point which I will raise—let’s get right to this 
point on the exemptions. 

For example, in the sale of air carrier piston-type aircraft, I under- 
stand there will be literally hundreds of those sold in the next few 
years. Apparently there has to be if they are going to pay for their 
jets. 

Now the CAB has come out and said that they do not feel that there 
is any great competition or unfairness that might develop if the air- 
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lines were to sell those planes without prior approval to the amounts 
of less than $10 million or less than 10 planes—10 or less. It me 
then, that the CAB will not take jurisdiction in the sale of piston-typg 
aircraft of less than $10 million. 

Well, you might say that, as someone observed, there is definite} 
a gap existing at the present time between $1 million, or $2 million, ang 
the $10 million. But possibly there are other examples in the aviation 
field that could be aint of that character. 

However, this is one difference that has occurred that has come to 
their attention, since last year when they were willing to stand on the 
exemptions. 

Mr. McHveu. Mr. Hammond, who are the potential buyers of such 

lanes ? 
7 Mr. Hammonp. A third party that in turn sells them. I think 
there has been one organized recently that buys up a number of these 
secondhand planes and then will sell them to other parties. In other 
words, they are not sold necessarily directly from airplane company 
to airplane company. 

Mr. McHveu. For whose use are they ultimately intended? 

Mr. Hammonp. Frank, can you answer that? 

Mr. Smiru. I would think our feeder airlines would eventually 
take quite a few of them. The contract carriers could do it. Some 
of them would be put in a leasing company which in turn would 
lease planes to people that could put them to use during peak season 
times. 

Mr. McHvueu. You suggest one possible source of buyer, namely, 
feeder airlines. Presumably one company in this business could set 
about buying all of these planes, if it wished, to the exclusion of 
their competitors. 

Mr. Smiru. Well then the CAB would take jurisdiction because 
obviously it would be over 10 aircraft. 

Mr. McHvuen. That would be exempt under the bill, if they did it? 

Mr. Sairu. Yes. 

Mr. Hammonp. Yes, up to 10, but then the CAB takes over 10. 

at McHueu. It would be exempt under this bill if they did 
that 

Mr. Hammonp. Yes, that is correct. But what I am trying to do 
is — set out the difference as to why we took the position last 
year that we did and have changed it some this year. Whereas last 
year we were seeking only to maintain the exemption, this year the 
group as a whole prefers to oppose the legislation in toto rather 
than to talk only to the exemptions. The trucking people feel the 
same way about it and they have cited to us some examples. We 
have set forth on page 2 here several of those. One of them, of 
course, is the entry or the exist from such business fields as truck 
manufacturing and truck leasing by motor carriers. 

Senator Kerauver. If a motor carrier is in the business of manu- 
facturing trucks, you would not want them exempt, would you? 

Mr. Hammonpn. Well, I would say that as far as the truckers are 


concerned the answer would be “Yes.” There is nothing, of course, 
in the Interstate Commerce A.ct today that has any control or affect 
on that. 
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Now last year they did not appreciate that this condition existed, 
they were not thinking that broadly. _ 

y the way, on the airlines’ position, I understand that you will 
receive from the Air Transport Association a letter possibly setting 
forth their views in more detail. _ 

Senator Kerauver. If a trucking company wanted to buy Good- 
year Tire & Rubber Co., do you think they ought to be exempt? 

Mr. Hammonp. I imagine that any trucking company that had 
enough money to buy that company would feel so surprised and 
pleased about it it would not have thought much about the question of 
exemption. Transportation, of course, has been so heavily regulated 
that I think it is concerned about seeing any more regulation im- 

sed upon the already detailed reporting that it must do in follow- 
ing out the mandates of the Interstate Commerce Act or the Civil 
Aeronautics Act. 

Mr. Drxon. It is conceivable, is it not, that a trucking company 
regulated by ICC might desire to buy one of the larger trailer manu- 
facturers like Fruehauf, and, if so, don’t you think that should be 
reported ? 

r. Hammonp. That certainly is conceivable. I would say that as 
far as they are concerned they do not feel it should be reported. 

Senator Kerauver. Why ?. 

Mr. Hammonp. I cannot answer why they would feel that way, but 
I am sure in their discussions they would feel that a business trans- 
action of this kind—well, I suppose they would say that if it did what 
is improper that there are sufficient laws on the books already that 
can stop the transaction. 

Mr. Dixon. After the fact. 

Mr. Hammonp. It could be unscrambled, it seems to me, in this 
instance, whereas some other things might not be. But the ICC— 
Frank, correct me on this, do they report any such activity at all to 
the ICC at the present time? 

Mr. Smirn. Idonotknow. I don’t think so. 

Mr. Hammonp. They do not have jurisdiction, I agree with you 
on that. I was just asking whether or not they do any reporting. 

Well going on, if I may, referring to the eight committees them- 
selves, on the third page, I do want to set forth, as we always are 
required to do in any presentation, the exact positions taken by our 
eight committees. 

Three of them definitely took the position that they were opposed 
to the entire legislation from the standpoint of business in general. 
Now, those three were the highway, that is, primarily the trucking 
industry, or the truck panel, including about 25 trucking interests, as 
set forth in the blueprint; the pipeline committee; and the water 
carrier committee. 

Now, as to the trucking panel, to back it up, the American Truck- 
ing Association’s executive committee, in a meeting on January 20, 
backed up the position taken by the highway panel, or committee, 
of the Transportation Association, which indicates the trucking in- 
dustry as a whole through ATA is back of the position taken by the 
committee of TAA. 

The Water Carrier Committee’s action is backed up by the Ameri- 
can Waterway Operators Association. The board of directors of that 
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association, on December 9, authorized the association to oppose this 
legislation in its entirety because it is unnecessary and unduly burden- 
some in business in general, and particularly on water carriers. 

I understand that Braxton Carr, who is the president of that as- 
sociation of several hundred water carriers, both for-hire and private, 
is writing you a letter to that effect. 

The second category, the users, investors and freight forwarder 
committees, oppose the entire legislation because of its adverse effect on 
the transportation industry. They felt they should confine their 

osition more to the adverse effect that they felt sure it would have 
Just on transportation. 

The air carriers, through the air transport committee, has now 
joined that group through the letter that will be coming in shortly, 
I understand, from the president of the Air Transport Association. 
And that committee is made up largely, almost entirely, of those 
airlines within ATA. So it is proper, I believe, to consider that they 
will put themselves in that category alongside of the users, investors 
and freight forwarders. 

The railroads have taken no position insofar as TAA’s policy on 
this, but they said they would not object to TAA’s opposing such 
legislation. That is the railroad panel which is handled primarily 
through the AAR. 

Mr. McHvueu. Do I understand from that that the railroads have 
not requested that you speak in their behalf as opposing this legisla- 
tion ? 

Mr. Hammonp. That is right. They have taken no new action at 
all as far as TAA is concerned. We asked if they would have any 
objections to our appearing, because we try to keep our operations 
with our eight committees an open book, and they said no, they would 
have no objection to TAA’s opposing such legislation, to appearing 
and opposing I should say. 

Well after considering the committees’ views and recommendations 
at its January meeting, the TAA Board voted to go on record as 
opposed to premerger notification legislation as being proposed in 
S. 442, and I can add to that S. 1005, which it felt ae not be in 
the best interest of business in general, nor of the transportation in- 
dustry in particular. 

I think that covers all the points that I have to make at this time, 
Mr. Chairman. 

Senator Kerauver. Thank you much, Mr. Hammond. 

Are there any questions ? 

Mr. Dixon. Yes, Mr. Chairman, I would like to ask some. Mr. 
Hammond, did you include the FCC in your statement ? 

Mr. Hammonp. No. 

Mr. Dixon. The FCC regulates communications. 

Mr. Hammonp. We do not get into that at all. 

Mr. Drxon. I know that, but let’s just take an example that could 
occur in that industry. The American Telephone & Telegraph Co. 
today owns Western Electric, a supply company over which FCC has 
no jurisdiction. Therefore, if your request were granted, American 
Telephone could sell Western Electric to General Electric, or buy 
General Electric without giving any premerger notification. Do you 
think that would be advisable? 
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Mr. Hammonp. I cannot answer that. I will have to stand simply 
on our record here of the Board action of TAA, that insofar as trans- 

rtation is concerned our people feel that the premerger notification 
isnot advisable or desirable. 

Senator Kerauver. Mr. McHugh. 

Mr. McHven. No questions, Senator. 

Senator Krrauver. Mr. Chumbris. 

Mr. Cuumerts. I have no questions, thank you. 

Senator Kerauver. Mr. Peck. 

Mr. Peck. Nothank you, Mr. Chairman. 

Senator Krrauver. Mr. Bolton-Smith. 

Mr. Bottron-Smiru. Just one, Mr. Chairman. 

The Air Transport Committee did not recommend your opposition, 
but just expressed no opposition to it, is that correct ? 

Mr. Hammonp. At the time that it was asked about it, that is cor- 
rect; but since that time, our official record at the moment is as set 
forth in the testimony. Since that time, they have gone into it further, 
and they are greatly concerned about the sale of the piston aircraft, 
and therefore they have taken this further position of complete opposi- 
tionnow. And I understand there will be a letter that you will receive 
here in the next day or two that will set forth their views on that. 

Mr. Bouron-Smirnu. We can rely on that letter then ? 

Mr. Hammonp. Yes; I think you can take that as final insofar as 
our Air Panel is concerned. 

Mr. Botron-Smiru. Thank you. 

Senator Kreravver. Mr. Smith, do you want to say anything? 

Mr. Smiru. No, sir; I am here just in case I was needed. 

Senator Kerauver. Thank you, Mr. Hammond. 

(Mr. Hammond’s prepared statement follows :) 


STATEMENT OF HAROLD F. HAMMOND, EXECUTIVE VICE PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA 


On behalf of the board of: directors of the Transportation Association of 
America, I should like to express its opposition to S. 442, the so-called premerger 
notification bill. Authority to express such opposition is a direct result of action 
by the TAA board at its January 1959, meeting. 

For the information of the committee, TAA is a nonprofit research end educa- 
tional instiution, devoting its efforts to the development and implementation 
of sound national policies aimed at the creation of the strongest possible trans- 
portation system under private ownership. It is a national organization of 
transportation and general business fnterests, including users and investors of 
all types and carriers of all modes, as well as individuals such as educators, law- 
yers, and other professional men. The association’s general offices are located in 
Chicago, Ill., with a local office at 1000 Connecticut Avenue. 

Policy positions are adopted by our board after it has had the benefit of recom- 
mendations from eight permanent advisory committees composed of reprensenta- 
tives from the user, investor, air transport, freight forwarder, highway, pipeline, 
railroad, and water carrier fields respectively. 

Last year, our association advised your Antitrust and Monopoly Subcommittee 
that while TAA was not taking any position on the merits of similar legislation 
being considered at that time, it did urge that a provision exempting trans- 
actions requiring approval by transportation regulatory agencies be retained in 
any bill that might be reported. 

Since that time, this proposed legislation has been reappraised by the above- 
mentioned advisory committees for the reasons that (1) the TAA position asking 
solely for an exemption might have been taken to indicate support for such 
legislation as applicable to other industries, and (2) many transactions of pres- 
ently regulated transportation agencies would not be included in the exemption. 
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In studying the impact of S. 442 on corporations engaged in for-hire transport 
service, our advisory committees concluded that, primarily because the bill also 
applied to the sale of assets, the exemption in paragraph (15) on pages 8-9 of 
the bill would not cover many transactions of ICC- and CAB-regulated carriers, 
They concluded further that many such transactions are of considerable import 
to these carriers’ financal stability, including such things as: 

The sale by an air carrier of piston-type aircraft made obsolete with 
delivery of jet or turbojet transports. 

The entry into or exit from such business fields as truck manufacturing 
and truck leasing by motor carriers. 

The sale of a motor carriers’s operating rights to a purchaser who is not 
a Carrier nor is affiliated or controlled by a carrier. 

The disposal of certain railroad-owned properties, including transportation 
facilities such as unprofitable passenger terminals. 


In such transactions, the committees felt that the application of premerger . 


notification legislation was objectionable for the same basic reasons as expressed 
by business groups in general. These reasons, in part, are that such legislation 
represents an unnecessary extension of Government regulation into normal busi- 
ness activities, that the added redtape would seriously delay such transactions, 
and that the end result would be to discourage many desirable transactions of 
this type from being carried out. They also felt that such legislation would 
tend to cloud the general business climate in which the transportation industry 
must operate as an integral part of our economy. 

In considering a proposal that TAA oppose premerger notification legislation, 
our eight advisory committees recommended to the Board as follows: Opposi- 
tion to the entire legislation from the standpoint of business in general—high- 
way, pipeline, and water carrier committees; opposition to the entire legislation 
because of its adverse effect on the transportation industry—user, investor, and 
freight forwarder committees; no objection to TAA’s opposing such legislation— 
railroad and air transport committees. 

After considering the committees’ views and recommendations at its January 
meeting, the TAA board voted to go on record as opposed to premerger notifica- 
tion legislation such as is being proposed in S. 442, which it felt would not be 
in the best interest of business in general, nor of the transportation industry 
in particular. 


We appreciate the opportunity to express our association’s current views. 

Senator Keravuver. Mr. Robert E. Lee Hall. 

Mr. Hall, you appeared in 1956 before the subcommittee, and your 
testimony is printed on page 351. In 1958 you were back with us 
and your testimony appears on page 121. 

You have quite a lengthy statement here now, all of which will be 
printed in the record. 

Will you tell us about your problem, sir? 


STATEMENT OF ROBERT E. LEE HALL, GENERAL COUNSEL, 
NATIONAL COAL ASSOCIATION 


Mr. Hatu. Thank you, Mr. Chairman. It is my intention to read 
most of this statement, since it has been reduced to 614 pages. I 
would, however, like to omit a portion of it and will so indicate it at 
the — but if possible would like to have that part appear in the 
record. 

Senator Keravver. This will all be printed in the record. 

Mr. Haux. My name is Robert E. Lee Hall. I am general counsel 
of the National Coal Association, with offices in the Southern Build- 
ing, 15th and H Streets NW., Washington, D.C. The National 
Coal Association is the trade organization of the bituminous coal mine 
owners and operators of the United States whose members produce 
approximately two-thirds of the total commercial bituminous coal 
mined in the Nation. 
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I am also general counsel of the Bituminous Coal Institute, and I 
am an officer of Fuels Research Council, two organizations that are 
affiliated with the National Coal Association. I am chairman of the 
mineral and natural resources section of the American Bar Association 
and a trustee of the Rocky Mountain Mineral Law Foundation. But 
by so pointing out, I do not wish to imply ABA or Foundation en- 
dorsement of my statement. I merely offer this to qualify as a spokes- 
man for an important segment of the mining industry. ; 

Before proceeding with my prepared statement, on the basis of a 
request for equal time, Mr. McClure yesterday inferentially invited 
Senator Kefauver to investigate the investment possibilities of the oil 
industry and I wish to extend the same opportunity to the Senator for 
the coal industry. Wr 

Senator Keravuver. Where do you suggest we go to start this in- 
vestigation ¢ 

Mr. Haru. Perhaps Tennessee would be the best place. There’s a 
lot of coal there for sale. 

[ Laughter. ] 

Mr. Hat. The bituminous coal mining industry is opposed to the 
enactment of S. 442, or any similar legislation ale as S. 1005, which 
would require notification to the Department of Justice and the 
Federal Trade Commission prior to a corporate acquisition of stock 
or assets. 

As expressed before this subcommittee on April 25, 1958, in con- 
nection with the consideration of S. 198, our opposition to such 
legislation is based upon the following conclusions reached after a 
careful examination of testimony presented in the several Senate and 
House hearings since 1955. 

We believe: 

1. There has been no demonstrated need for the enactment of this 
notification legislation. 

2. The burdens which this notification legislation would impose 
upon business and government outweigh the claimed benefits of the 
legislation. 

3. This notification legislation will needlessly add to the high cost 
of government. 

4. This notification legislation would apply to countless situations 
which would not lessen competition or tend to create monopoly. 

5. This notification legislation discriminates unfairly against the 
bituminous coal industry. 

Mr. Cuumpris. Mr. Hall, I notice you refer to notification legis- 
lation. I see no reference to the usual term of premerger notification. 
Is there an explanation for that ? 

Mr. Hatt. Yes. Our view about the term “merger” is that it, as 
used in the term “premerger notification,” represents a misleading 
term that gives a misleading impression. Actually, it is our contention 
throughout that the legislation covers more, actually, than mergers. 
It covers acquisitions, assets—of course, in our case, our stock in 
trade which are coal lands. Perhaps maybe one of the reasons behind 
some of the apathy over the impact, or prospective impact, of this 
legislation arises out of it being characterized as only “merger” legis- 
lation. We have purposely avoided the use of the term. I feel in 
some respects this applies to the President’s endorsement of notifica- 
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tion legislation repeatedly referred to in the testimony yesterday. | 
dare say that if I was to be conferred temporarily with the honor 
of being a member of the fourth estate and were permitted to go 
into a press conference with the President, and I were to stand u 
and say “Mr. President, the rumor is that you have endorsed legis- 
lation requiring 60 days’ notice prior to the acquisition of coal lands, 
the purchase of airplanes and locomotives and the like,” I would be 
indignantly rebuffed. 

Mr. McHveu. Mr. Hall, don’t you think the agencies that sub- 
mitted the information at the basis for this recommendation to the 
President believe that it included asset acquisitions in addition to 
mergers ¢ 

Mr. Hatt. It is my belief that it is this detail that is probably lost 
upon a lot of people. And I am only suggesting, I of course do not 
know, but it could be lost even upon the President of the United 
States. 

Mr. McHueu. You are not suggesting that the President has not 
been advised this measure he endorsed covers asset acquisitions? 

Mr, Hatt. I am just suggesting the term “merger,” and no further 
explanation in the economic report, does suggest maybe more explana- 
tion would be a good thing. 

Senator Keravuver. You are aware of the fact, of course, that be- 
fore the passage of the amendment to section 7 of the Clayton Act, 
merger by way of asset acquisition was one of the principal ways 
of avoiding 

Mr. Haut. I am of course aware of section 7. I believe in 1950 
the matter was before the Congress. 

As I say, Mr. McHugh, I do not know this. I do know that we 
find many incidents of misunderstanding of the term “merger noti- 
fication” among our own people, and people we talk to in the course 
of our daily business, and I am just suggesting it might be misunder- 
stood on a wider scale than that. 

Mr. McHven. Isn’t it true, Mr. Hall, it is because of the fact that 
it does cover these isolated asset acquisitions that it has lead to con- 
siderable study by this subcommittee and the resulting inclusion in 
this bill of 15 specific exemptions ? 

Mr. Hau. That is correct. 

Senator Keravuver. I think you have gotten in awfully deep in sug- 
gesting that the President did not know what he was doing when he 
made this strong recommendation. 

Mr. Haut. I think he knows what he is doing, but he may mis- 
understand the term which, as I said, a lot of our people do. 

On page 2 I have made brief reference to material that was testi- 
fied to on previous appearances before this committee. I hope that 
in view of the fact, Mr. Chairman, you have referred to my previous 
appearances, my previous arguments will receive either judicial notice 
or senatorial notice, or both, and we can conserve the time of the 
committee by not again going into the details. 

It is my purpose in the following portions of the testimony to deal 
with aspects regarded as new material. 

It remains in this hearing for us to honestly determine whether 
there have been any new developments or changed circumstances 
since the 1958 hearings that justify a reappraisal of our previously 
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stated position. A careful examination of developments in the in- 
terim period has strengthened our conviction that the notification 
legislation is wholly unnecessary. , 4 

The statistics of industrial mergers in manufacturing and mining, 
updated since my testimony in the last Congress, forcefully illustrate 
the absence of any significant new or upward trend in merger trans- 
actions. In 1919 there were 488 mergers reported, whereas Federal 
Trade Commission figures for 1958 show a total of only 457 corporate 
mergers. In 1956 there were 537 mergers while in 1957, 490 such 
transactions are recorded. In the light of these figures, it is more 
nearly accurate to say that any notable trend in the field of mergers 
is downward rather than upward—particularly when considered or 
equated against upward trends in all other phases of the business 
economy. The conclusion is inescapable that the number of mergers 
in manufacturing and mining does not begin to approximate the cor- 
responding upward trend of the more significant indixes marking the 
rise of the Nation’s economy such as population, wages, income, num- 
ber of corporations, gross national product, and the Nation’s wealth. 

Page 3, which I will merely refer to and pass on, shows the rise in 
the number of corporations, breaking down some of the merger figures. 
It can be seen from an examination of the foregoing figures that there 
is no statistical basis with which to document an allegation of any 
trend, new developments or changed conditions since the last Congress 
which justify remedial Federal legislation in the corporation merger 
or acquisition field. ‘There is no evidence of a sweep of merger trans- 
actions that has suddenly placed the problem beyond the present 
enforcement capacity of the Department of Justice or the Federal 
Trade Commission. On the contrary, there appears to be even less 
basis for S. 442 than for similar legislation which was rejected, after 
consideration, by successive Congresses. 

Moreover, there have been positive developments in the Federal 
courts since the 1958 hearings that have immeasurably strengthened 
the enforcement weapons of the Department of Justice and the Federal 
Trade Commission. The Supreme Court, in U.S. v. duPont, estab- 
lished that there are no insurmountable obstacles to the undoing of a 
corporate transaction carried out in violation of antitrust laws. The 
‘ase demonstrates that participants in the transaction that is violative 
of the antitrust laws participate in the transaction at their peril for it 
may be undone—the heretofore characterized “scrambled” egg may 
indeed be unscrambled. 

Senator Kerauver. Mr. Hall, in the Du Pont case there was not a 
scrambling of the physical properties; only stockownership was in- 
volved, with Du Pont owning a substantial percentage of the stock 
of General Motors. The corporations were always kept separate, so 
it is just a matter of trying to require Du Pont to divest itself of the 
General Motors stock. 

But they have not got even this stockownership unscrambled yet. 
They are still wrestling with it and having an awfully hard time. 

Mr. Hatu. I think the message is clear. I know the legal fraternity 
has received it without any misinterpretation of the point that is made. 
I believe it is competent to conclude that the Du Pont case is a land- 
mark case and that you cannot hide behind the “unscramblability” of 
your transaction. 
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Senator Keravuver. Well, you may not know it, but Senator Frear 
has a bill pending here to exempt from taxation the stock that has 
tobe divested. I seem to recall having seen in the paper the other day, 
they thought it would take 10 years to even get this stock transaction 
unscrambled. 

Mr. Hat. Well, itcan be unscrambled. And I think the main point 
is the unscrambling process after the fact is not a course of events that 
the business managers of a corporation like to contemplate, either, 
and if it can be done, if it is not an impossible task, they do not wish 
to face 10 years of litigation, or unscrambling, if you will. 

Senator Kerauver. That is the reason they ought to be in favor 
of this premerger notification. 

Mr. Hatt. I do not think they want to do that at the expense of 
surrendering freedom of business operations. I think whether it is 
big business or medium business or little business, you do not thereby 
automatically surrender your American citizenship. The freedoms 
that we are used to and expect, providing they do not unduly trans- 
gress upon the public interest, still exist. And I do not believe that 
any business manager would prefer to report in first to the Federal 
Government before proceeding with the normal, honest conduct of 
his business. 

Senator Keravuver. You say any businessman would prefer to, 
report it? 

Mr. Hatz. Would not. 

Senator Keravuver. All right; continue on with your statement. 

Mr. Hatt. Moreover, the ruling of a Federal court late in 1958 
turned down the proposed merger of two steel companies—U.S. v, 
Bethlehem Steel Company and Youngstown Sheet & Tube Company— 
in what is regarded as a landmark case. 

Senator Keravuver. Just a minute, sir; they gave notice there of 
what they intended to do and tried to get and got a ruling on it before 
they scrambled the eggs. This shows the merit of what we are pro- 
posing here. If Youngstown and Bethlehem had gone and enna 
their eggs, closed the plants, removed personnel, marked off some of 
their customers, it would have had a terrible situation. 

So I compliment Bethlehem and Youngstown on doing just what 
the bill would require—give notice of what they want to do and get 
a decision before they go ahead. 


Don’t you think that is better than going ahead and scrambling the 


eggs, and then having all the difficulty that comes from what would 
happen later? 

Mr. Haru. You asked if I think it is better. No, sir, I do not think 
it is better. It is conceivable to me that the Department of Justice, 
or the Federal Trade Commission, would have been able to proceed 
against Bethlehem and Youngstown immediately after the news of 
their intended, or their actual, merger had broken. 

Senator Keravver. Well, the Department proceeded all right. 
Had the merger taken place without notice it would take years to get 
the litigation to a final decision, and by that time what would the 
situation be? 

Mr. Hatt. Mr. Chairman, after giving notice to the Department of 
Justice, proceedings against a merger of this character would take 
years. The taking of years cannot be eliminated through the pre- 
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notification process, and I do not believe that that is one of the actual 
benefits of the proposed legislation at all. 

The thing that is important about the Bethlehem case and the Du 
Pont case, and I say this with all the earnestness that I can summon 
up, is the effect upon the antitrust lawyers of the Nation. Whether 
or not it has made an impression on this distinguished committee or 
its staff, let me reassure _ that both of these cases have made a pro- 
found impression upon the legal fraternity. 

Now, to that end I have here an article entitled, “Antitrusters Heft 
a New Weapon,” appearing in Business Week, January 3, 1959, with 
three subtitles, and I would like to submit it for inclusion at this point, 
if I may, since it bears heavily on this question. 

The subtitles are: “Now That They’ve Had a Chance To Study 
the Bethlehem Decision, Lawyers View It as a Landmark in Antitrust 
Law”; “The Steel Case Gives the Antitrusters a Set of Answers for 
Arguments Raised in Many Pending Cases”; and three, “As a Result, 
Merger of Competing ar. Is Expected To Be Almost Impos- 
sible, Unless Both Are Small.” 

Senator Keravuver. Let it be printed in the appendix. We do not 
want to interrupt the continuity of the statement. 

(The article referred to may be found on p. 109.) 

However, I want to get your thinking about this. The purpose here 
is to accomplish what was done in the Bethlehem- Youngstown case, 
to wit, give the antitrust agencies notice of their intentions and infor- 
mation so that if they want to proceed they can do so before the eggs 
are scrambled. 

Now, do you not think that is better than to have a situation where 
Bethlehem Steel may have gone on and merged with Youngstown, 
with all the expense, the trouble, the dislocation of people, the closing 
of plants, the hardship upon towns where some plants might be 
located? Don’t you think that it is better that they try the case and 
see what the situation is before they go through all changes? 

Mr. Hat. No, sir, because I do not believe the entire picture, part 
of which is hypothetical, can be competently evaluated here. 

On the other side of the coin, if notification is required, there will 
be impacts similar to that—also hypothetical. We must deal in hypo- 
theses in view of the fact the law is not in existence. We have asserted 
in past testimony, and I did not wish to drag it out or repeat it, that 

remerger notification will prevent, in countless instances, and I have 
heard it said here yesterday and today many times, and I believe the 
people that have said so believe so, interference with legitimate. 
mergers. And much good comes out of mergers. This country began 
with settlers roaming through the woods, and merger was no problem. 

The merger process has contributed to the growth and greatness of 
the country, so some good comes from the process, and it is our feeling 
that some of the consequences you mentioned would be foreseeable 
consequences of the passage of the legislation. 

Senator Kerauver. Well, let’s take the merger case we had recently 
involving International News Service and UP, both very large news- 
gathering organizations with offices all over the world. The Depart- 
ment of Justice did say they thought they probably did not have a, 
case, but there is quite a difference of, opinion about it. 


88777—59——6 











76 


PREMERGER NOTIFICATION LEGISLATION 


In any event, that was a substantial merger. It leaves only two 
newsgathering bureaus of that kind in existence, the AP and UPI. 

The Department of Justice was all exicted when it first heard about 
the merger and said it had no information at all until the merger wag 
accomplished. 

Within 2 days, offices were closed, personnel had been told they 
were going to be let off, the whole picture w ras changed. I know many 
fine reporters here on Capitol Hill who worked for International News 
Service'and who had to get new jobs, but they had had no notice or 
information about the merger. It would be hard to put back together 
an egg like that, would it not? 

Mr. Hau. It would, indeed, be hard to put such an egg back. If 
after 60 days of waiting no action had been taken and this same event 
had occurred, it would be just equally as hard to put it back together, 
But in this circumstance the UP and AP and International News 
Service—who can say that if they were not able to effect this merger 
quietly, that they—is it the International News Service ?—would have 
to go out of business w = even more disastrous circumstances for em- 
ployees and facilities. I do not know, but certainly the motivations 
for the merger must have been something along that line. Moreover, 
isn’t. really ‘the consequence of this merger of “the services really the 
building stronger competition for the AP that may not have otherwise 
been possible? Maybe the Associated Press enjoyed a competitive 
advantage when it had two rivals that it would not have with one 
strong rival. These things I do not know, but I say they are questions 
that do occur—in response to your inquiry. 

Senator Kerauver. That was the argument in the Bethlehem case. 
I have always thought that a number of companies oneeene is better 
than just two. But in any event, that is an example of a merger 
which, if it had been a violation of the antitrust laws, would have been 
almost impossible to have done anything about it after it had hap- 
pened. 

Mr. Haut. I do not think the existence of scrambled eggs, Pe se, 
represents a national problem. I think it is more than that.’ I think 
before you really are concerned, you have to show ae the scrambled 
eggs represent a threat to some real public interest. I do not believe 
the abstract concept of an unscrambled egg per se is enough to justify 
passage of premerger notification which would require thousands of 
people to comply with Government regulations that are not even in 
the egg category, much less scrambled or unscrambled. 

Senator KEFAUVER. Actually, sir, with the exceptions in the bill, and 
the money limitations, there would not be many of them that would 
have to give notice. 

Mr. Hatt. Still, to us who look at this as we do, making something 
unnecessary more palatable is really just a compromise in principle as 
as far as we are concerned. 

Senator Krrauver. Compromise in what principle? 

Mr. Hauu. Well, the principle that one should avoid unnecessary 
reporting requirements insofar as the Federal Government is con- 
cerned, that the freedoms that we are concerned with should be zeal- 
ously guarded, should not be chipped away. The reporting require- 
ment to the Government is a very severe change in circumstances 

for the businessman to have to consider, and if it is less severe it is 
just less objectionable, but the principle remains the same. 
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Senator Kerauver. You do not believe in any antitrust laws, then, 
do you ‘ 

Mr. Hatt. ‘No, sir, that is not so. 

Senator Kerauver. All of them place some limitation upon the free- 
dom of corporations to do as they a ase. 

Mr. Hatt. No, sir, that is not to say that I have said that we should 
have complete freedom in the business world. 

Senator Krerauver. You appeared in opposition to the amendment 


tosection 7 of the Clayton Act. 


“Mr. Haut. No, sir. 

Senator Kerauver. I think your association did. 

Mr. Haut. No, sir. 

Senator Kerauver. I will check that, and if Iam wrong about it 

Mr. Hau. No, sir, I do not suggest that the Senator is wrong, but I 
do suggest that my memory is that we did not appear in connection 
with 

Senator Kerauver. My recollection is that someone appeared on be- 
half of your association, and I thought it was you. 

Mr. Hau. No, sir, our association did not appear, I am confident, 
and I shall make all kinds of public and private apologies if I am 
wrong. 

Senator Kerauver. If yours did not, many others did. 

Mr. Hau. We did not. 

Senator Kerauver. And if you did not, I congratulate you. 

Mr. Hatu. We did not. 

Mr. Cuumeprts. Mr. Hall, you stated that the last time you were 
here you testified to certain things and other people testified as to the 
necessity or lack of necessity for this bill. Do you feel that the Youngs- 
town case and the Du Pont case may have brought about a change, as 
far as the testimony that we had before us at the last hearing ¢ 

Mr. Hatu. Well, the main reason, as the discussion developed, of 
my own personal knowledge, based upon my — experience since 
last April, is that these decisions may have had a profound effect on 
antitrust lawyers, and no greater body of conservative opinion exists 
anywhere than the antitrust lawyers who influence enforcement and 
compliance. 

Mr. Cuumpris. Senator Kefauver’s suggestion sounds persuasive, 
that perhaps the decisions have shown the wisdom of this particular 
bill. Do you wish to comment any further on that? 

Mr. Haw. Well, it was my feeling, perhaps it may not be supported 
in the transcript of the record, that I have been addressing myself to 
the opposite side of that conclusion here for the last few minutes. 
And if I have not made myself clear, I will just reassert that I do 
not see the result in that light. 

Senator Kerauver. You made yourself clear, but some of us just do 
not agree with your premise. 

Mr. Cuumertis. I just wanted to know if you felt, if you had an 
opportunity, you would want to submit a further statement to sub- 
stantiate that point. 

Mr. Haut. Well, if it would be the chairman’s belief that this sub- 
ject is worthy of submission of, or, a brief or something, I would be 
glad to undertake to save the time and the debate here and submit 
a subsequent statement. 
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Senator Keravver. I think we understand your position. 

Mr. Dixon. Mr. Chairman, before Mr. Hall leaves let me ask him 
a question. Mr. Hall, you endorse the general efforts of the Depart 
ment of Justice to enforce the antitrust laws, do you not, sir ? 

Mr. Haut. Oh, yes. 

Mr. Drxon. Well, now, Mr. Hall, do you know that today the De- 
partment of Justice has no means or method of compelling corpora- 
tions to furnish information in advance of any proposed merger? 

Mr. Hau. I remember their testimony that it was inconvenient— 
and I believe that is a quote—to examine magazines, newspapers and 
periodicals in order to find out what is going on in the merger field, 

Mr. Dixon. In contrast with the present situation, on page 38 of 
S. 442 there is a requirement that, together with the notice the parties 
must deliver certain relevant information to the Department of Jus- 
tice and to the Federal Trade Commission and also that within 25 
days after that notice, upon request they must furnish other infor- 
mation. Would that not provide the Department of Justice with an 
opportunity to make judgments on the basis of adequate knowledge 
instead of in a vacuum as is the case today ? 

Mr. Hau. Well, I do not take the same view of the existence of a 
vacuum in the capacity of either the Federal Trade Commission or 
the Department of Justice in its enforcement activities. It is my 
observation that they do a very good job. Nowhere have they made 
the allegation that significant mergers affecting competition are get- 
ting away from them. They do not say that. So they are doing 
the job. Last year before this very committee Chairman Gwynne 
made the statement they were getting along pretty good because they 
had gotten some more money and they were doing pretty well. In 
other words, it is not my view that that justifies imposing this report- 
ing obligation on the business public. 

r. Drxon. You do not think that the Department of Justice can 
get all the information it needs, in order to pass upon a proposed 
merger, out of a magazine, do you ? 

Mr. Hatu. Yes, I do. I believe the fact that there is a merger— 
suppose the Bethlehem Steel and Youngstown merger had appeared 
in a magazine. I believe that is enough to trigger off the capacity 
in the department to begin determination of whether that is going 
to mean anything in the economic scheme of things. 

Mr. Drxon. To begin an investigation you would say? 

Mr. Hatt. To begin an assessment or an evaluation of what it means. 

Mr. Dixon. The Federal Trade Commission has a section 6 in its 
basic act under which they can get information from corporations, 
but the Department of Justice, which has an equal responsibility for 
the enforcement of section 7, does not have any such power today. 
But this bill would impose upon parties that propose to merge the 
obligation to furnish this information to the Department of Justice. 
Don’t you think that is desirable ? 

Mr. Hatz. Oh, I certainly do not. The whole burden of everything 
I have said here is that this opens the question of failure, in my 
opinion, in the opinion of most of the people appearing here, on the 
part of the agencies to make a strong case for the absolute need for 
this information, and you must match their statements of the case 
against what you previously referred to as the right of the business 
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community to such freedom from Government interference as is jus- 
tified under all the circumstances. And I think that has to be care- 
fully weighed. 

Senator Keravuver. All right, you go on, Mr. Hall. Apparently 
Mr. Dixon is not going to get you to change your mind. 

-Mr. Hatz. Weil, I would like to have some information on which 
to have the opportunity to consider changing my mind, but we have 
yet to see it since 1955. And I mean that sincerely. 

Senator Krerauver. When one’s mind has been made up so long, 
itis hard to change it. 

Mr. Cuumertis. I may add I do not think Mr. Hall is going to change 
Mr. Dixon's mind, either. 

Senator Keravuver. I think there is mutuality of fixed minds here. 

Mr. Hatt. I welcome the opportunity to try, Mr. Dixon, at any time. 

‘Mr. Drxon. I assure you, Mr. Hall, that it would be very difficult to 
attempt to make a decision based upon an evaluation of information 
in a newsps or account. I assure you that it is necessary to have a 

reat deal of detailed information when you decide whether or not to 

ea merger case. 

Senator Kerauver. He does not mean, of course, that newspaper 
accounts are not accurate but merely that they do not go deeply enough 
into the facts. 

Mr. Dixon. That is exactly what I mean. In addition I do not 
think the corporations would reveal the necessary detailed information 
to the newspapers, sir. I mean that sincerely. 

Mr. Haru. Well, I merely want to restate that I don’t believe that 
offsets the burden on the general business community. S. 442 repre- 
sents a new legislative proposal in that it contains exemption provisions 
which are not included in the bill last year. Exemption No. 7 has for 
its purpose the exemption from the prenotification provisions, acquisi- 
tions of undeveloped or partially developed mineral properties. This 
section is of vital importance to the coal industry inasmuch as its wel- 
fare and progress are wholly dependent upon its ability to acquire 
necessary reserves—the raw materials or “stock in trade” of this 
particular industry. 

An identical provision is set forth in the Celler bill (H.R. 2325) as 
well as H.R. 7698 (85th Cong.) which was favorably reported by the 
House Judiciary Committee May 28, 1957. We have at all times 
opposed the legislation notwithstanding the section 7 exemption for 
mineral properties for the reasons heretofore stated. However, it 
— be recalled that last year, before this subcommittee, I generally 
endorsed the mineral exemption as such but pointed out that the effect 
of a House report of the 85th Congress (No. 486) was to nullify the 
intended coverage of the exemption to the point of rendering it almost 
valueless. The House Judiciary Committee’s report would appear to 
imply that a mine property could not be “partially developed” within 
the meaning of the exemption if it is being “operated as a business” 
or purchasing on a “commercial scale.” It is important that this limi- 
tation be removed if the intended exemption is to have any application 
or effect whatsover. Moreover, a careful study of the language of this 
exemption during the interim period since your hearings in April of 
1958 clearly indicates the need to delete the word “such” appearing in 
the exemption. 
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Mr. Fred Peel of the American Mining Congress dealt with this 
question this morning. We share the same view over the adverse im- 
dlication of the word “such” and earnestly suggest that that be deleted 
In any committee action. 

I will skip over my prepared statement at this point because J 
believe Mr. Peel dealt with the question of commercial production, and 
I will pick up at the second paragraph. 

The term “partially developed” set forth in exemption 7 of the bill- 


does not readily lend itself to a clear-cut definition which could be’ 


uniformly applied to all of the depletion industries. The problem 
here is one of definition, for what is regarded as “partially developed” 
in the coal industry will not necessarily apply to any of the other 
extractive industries. Each extractive industry applies its own terms 
of art in defining the nature and character of the acquisition and use 
of its properties. Therefore, we believe it to be most important that 
these conditions be fully recognized in any legislative treatment of 
this matter. 

And I summarize again my reasons for opposing the legislation 
in general and conclude by saying for these reasons we urge that the 
Congress again pass over this legislation—as it has done in the 





past—until it can be clearly shown that the public interest requires. 
that the Federal Government impose further restrictions on our free’ 


enterprise system. 

We do, however, wish to acknowledge with appreciation the recog- 
nition of the serious problem of the mining industries inherent in the 
principal exemption 7 in S. 442 and our understanding of the intended 
purpose of including it in this bill. 

That concludes my prepared statement. 

Senator Kerauver. Mr. Dixon, any questions ? 

Mr. Dixon. No further questions. 

Senator Kerauvrr. Mr. Layton ? 

Mr. Layton. No, Mr. Chairman. 

Senator Kerauver. Mr. McHugh? 

Mr. McHuen. No questions. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumperis. Mr. Hall, we have a lot of testimony on the fact that 
these bills will aid and protect small business. What are your thoughts 
along that line? I assure you have a lot of small businesses within 
your association. 


Mr. Hau. Well, a brief reply to that, of course, is that our industry - 


is made up of thousands of mines. A lot of them are indeed small. 

It is my view that the small businessman has vested right in the 
right to grow as well as the big businessman. It is not our view that 
S. 11 will benefit the small businessman. I believe on the contrary, 
listening to some of the small businessmen here yesterday, they are 
not so much for it. 

Mr. Cuumpris. For instance, there have been many major com- 
panies in, let us say, the ice cream business. <A big national ice cream 
concern will come into Washington and buy up what is known as the 
local ice cream manufacturer in the city of Washington and then will 
move on to Baltimore and in effect what they do, the plant continues 
to operate as a subsidiary for this particular area, and manufactures 
ice cream for that national corporation. How would this bill help 
or hurt that particular type of merger ? 
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Mr. Hauu. Well, with respect to another industry, I guess I would 
rather not speculate. 

Mr. Cuumerts. Let us use coal mines. 

Mr. Haut. But I do know from my own experience over the last 
few years since 1955 that all of the small coal companies who are 
members of our association have gone into this problem very carefully 
and their view has been that it should be opposed. They do not 
identify the bill as a bill designed to champion their hopes and aspi- 
rations. That isall I 

Mr. Cuumpris. How would the $1 million or $2 million exemption, 
either in Senator Wiley’s bill or Senator Kefauver’s bill, affect your 
industry? Would you have any comments on that? 

Mr. Hatt. I would like to subscribe to what Fred Peel on behalf of 
the American Mining Congress said. It certainly appears to us that 
the exemption should be considerably higher than it is. 

I note, like Mr. Peel, that Senator Wiley’s bill has a $2 million 
exemption. We believe it ought to be substantially higher. It would 
be much more equitable if it were. 

Mr. Cuumeris. You have given us a conclusion. Can you give us 
some of the reasons why you think it would be? 

Mr. Hat. Well, I think it is fair to say that almost everything that 
I have said heretofore in the course of my testimony and in the course 
of cross-examination or questions would support the view that the 
exemption should be higher. 

Mr. Cuumperis. I was wondering in the sense of whether it would 
curtail transactions or whether it would accelerate them if that exemp- 
tion remained at $1 million or $2 million or $5 million as suggested 
by Mr. Peel 

Mr. Hau. Well, we believe it ought to be the highest figure pos- 
sible, and certainly one of the reasons in the coal industry why that 
would be so is if coal is to remain competitive, it has to erect and 
maintain and build expensive ty mires plants and all such prepa- 
ration plants require expensive land and coal reserve acquisitions 
as an economic justification for the expenditures. All of these are 
factors that go into it. 

Mr. Cuumpris. No further questions, Mr. Chairman. 

Senator Kerauver. Mr. Peck? 

Mr. Peck. Mr. Chairman, I would like to ask this question of the 
witness. 

Mr. Hall, in your coal association do you have any members which 
are small, ve family-owned, coal companies ? 

Mr. Hatz. Oh, yes. There are a number of those. 

Mr. Peck. Have you noticed any tendency, Mr. Hall, as there 
appears to be in other industries, for the small coal companies to 
seek to sell themselves to large companies, taking the initiative per- 
haps because there is no line of management succession already estab- 
lished or in order to provide liquid assets to pay inheritance taxes in 
the event of death of a member of the family ? 

Mr. Hau. [ have to disqualify myself from too definitive an answer 
on the ground that I am house counsel for the association and am not 
a party to the actual business transactions in the field. I am sure such 
things occur, but I could not document them. 
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Mr. Peck. Hypothetically, then, sir, in the event there were a small, 
family-owned, coal company which wanted to sell itself to a large 
company and this small company were worth perhaps $2 million or 
$3 million thereby coming within the scope of this proposed legisla. 
tion, do you think that it would hurt the small company if the factg 
contained in the notice and furnished thereafter became known 
throughout the coal industry? Do you think that such information 
would in any way affect the small company if the merger were not 
permitted or if it were stopped ? 

Mr. Hat. I will make the observation that I made to the chairman 
that, of course, this is a set of hypothetical facts, but I will give a hypo- 
thetical answer by saying it is quite conceivable due to the nature of 
such a transaction that what we would call advance publicity would 
be a serious impediment to the transaction. I can say this, based on 
experience, that in our various inner councils since 1955 when this 
matter has come up the people representing the industry have advised 
me that this legislation would have the effect of impeding legitimate 
mergers and formations of larger units in the coal industry that have 
no real antitrust significance. 

Mr. Peck. Well, sir, it is noticeable that under both bills, and par- 
ticularly under S. 442, a great deal of very valuable commercial in- 
formation is required. A great deal of this information is of the type 
that is generally known at most times and has actually been a matter 
of public knowledge. 

The security provisions in both of these bills are essentially iden- 
tical, and apparently any member of the Justice Department or the 
Federal Trade Commission or any Board is at perfect freedom to 
divulge any of this information if it has already been made public, 
Well, of course, some of it has been made public. It has been public 
knowledge for years. That is why I wonder, and I will rephrase my 
question to you sir, if the fact of an attempted merger and the facts 
contained in the notice of an attempted merger were known within the 
coal industry after a proposed merger had ‘been declared to be objec- 
tionable, would the fact of the notice have a good or bad or, perhaps, 
indifferent effect upon the market value of the small company which 
still would be seeking to sell itself out ? 

Mr. Hau. Well, perhaps I had better retreat behind my original 
disqualification to give a competent answer on the grounds that I am 
house counsel for the association. I don’t think my previous state- 
ments have indicated any reluctance to express an opinion that I have; 
but on this I don’t feel qualified to say other than my answer to your 
original question, which was that our people have told us that pre- 
merger notification would in many instances in their opinion, there 
would be a danger of impeding or making impossible legitimate 
mergers without antitrust significance. 

Mr. Peck. I certainly understand your position and the privilege 
between counsel and client, and I would never intrude upon that. 

Thank you. 

Senator Kerauver. Mr. Bolton-Smith? 

Mr. Botton-Smiru. Two or three questions, Mr. Chairman. 
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Mr. Hall, on page 3 you give some figures as to the number of 
mergers in recent years. Do you have figures as to the size of the assets 
involved in those mergers ? 

Mr. Hai. No; I donot, sir. 

Mr. Botron-Smiru. Turning to page 6 of your statement, you have 
commented on the phrase “partially developed” and indicated some 
dissatisfaction with it. Would you like to submit for the record pro- 
posed language to take its place? 

Mr. Hau. At a later date? 

Senator Keravuver. If you can do it in a couple of days; whatever 
you want to do. 

Mr. Haut. May I make this statement about that? I want to be 
brief, and I have already overstayed my time. 

I feel the term “partially developed” bears some blood relationship 
to the term “lessening of competition,” in that those are words of art, ° 
too. In 1950 I imagine that must have been under consideration— 
I don’t believe I was here at the time—the term “lessening of competi- 
tion,” if you attempted to define it in the statute, would have created 
more problems than it would have solved, I think. 

Mr. Dixon. It has been in the statute since 1914, Mr. Hall. 

Mr. Hau. I am talking about the term; whether it, too, could be 
defined for the purpose of section 7. 

Senator Krerauver. Mr. Hall agrees with it. 

Mr. Haut. Yes, I do; because its vagueness has a great self-enfore- 
ing aspect, and that is the point I want to bring into play here. “Par- 
tially developed” has a meaning in the oil industry. It has a meaning 
in the coal industry. It has a meaning in lead, zinc, and nickel mines. 
I don’t know whether the submission of a definition of “partiall 
developed” for coal would do anything but open the door, for I don’t 
know how many other special definitions. 

I am not too sure we could work out a perfect definition in 2 days 
or not if we had the opportunity. I think the important thing for 
the purpose of this hearing, if there is to be a bill, is that’ the legisla- 
tive history, that is, the report of the committee show that the term 
“partially developed” has different meanings in the respective min- 
ing industries. In a sense, maybe it is possible to rely upon what, by 
analogy, you might call the common law, of what the term “partially 
developed” means to each industry. 

Mr. ena What does it mean to the coal industry ? 

Mr. Hau. That isthe problem of the hour. It cannot be specifically 
defined now. 

Mr. Drxon. Do you know what it means in the coal industry ? 

Mr. Haru. In the coal industry it means, well I believe, the best 
way I can describe it is in negative terms. The term “partially de- 
veloped” is not a term that is destroyed by the existence of some de- 
gree of commercial production or business operations by the very 
nature of the development of coal lands. F expect that is also true in 
the oil industry. I am sure it is true in varying degrees in all mineral 
industries. It would be my hope that there will be a strong legislative 
reference to the fact that it is different in each industry and that this 
would serve, in part, to throw some light on the subject and give some 
flexibility to those who have to determine whether or not notification 
would be necessary if this should become law. 
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Senator Kerauver. Mr. Hall, we are going to leave this record open 
for 1 week. If, within the next 4 or 5 days, you can give us any more 
specific definition or suggestions about what we should put in the 
legislative history, send it up to the staff, will you ? 

Mr. Haut. I would appreciate that because I shall make an effort 
to call our people together at the earliest date and see if this can be 
done in a way that will help the committee. 

(The statement referred to may be found on p. 105.) 

Senator Krrauver. Mr, Hall, you have given us a carefully pre- 
pared statement here and we are glad to have you with us. As I un- 
derstand it, you are counsel for the Coal Mine Owners and Operators: 
is that it ? 

Mr. Hat. Yes. 

Senator Kerauver. No gas? 

Mr. Hau. That is correct. 

Senator Keravuver. Just coal? 

Mr. Hatt. That is right. 

Senator Kerauver. How long have you been counsel ? 

Mr. Hau. Since 1948, Mr. Chairman. 

Senator Keravuver. That is when you started practicing law ¢ 

Mr. Hatt. No, sir; I started practicing law in 1937. 

Senator Kerauver. I understand your coal companies want consid- 
erable freedom to merge without giving any notice about it; is that it? 

Mr. Harty. Yes. We area highly competitive industry, as I pointed 
out, 5,000 coal companies. Our problem is not monopoly of the mar- 
ket but obtaining our fair share of it. Consequently anything that 
would inhibit the formation of legitimately larger units in the indus- 
try, to strengthen up and shore up our competitive position, is some- 
thing we don’t want to see interfered with. 

Senator Keravuver. Can you tell me of any suits that have been 
brought by the Department of Justice and the Federal Trade Commis- 
sion involving mergers, conspiracies, or monopolies in that industry 
in the last few years? 

Mr. Hatt. In what period of time? 

Senator Keravver. Since you started. 

Mr. Hatt. Since 1948? 

Senator Keravuver. Since you started practicing law in 1938. 

Mr. Hatt. Suits? 

Senator Keravuver. Yes. 

Mr. Hatu. No, sir; I cannot. 

Senator Kerauver. You mean in 20 years there have been no suits 
involving mergers, monopolization or conspiracies in the coal 
industry ? 

Mr. ifm. I thought the chairman was asking since I was counsel 
for the coal industry and that has been for 11 years, or will be 11 
years in December. 

Senator Kerauver. Why are you worried about this monopoly 
problem? You haven’t had any suit brought for monopolies, merg- 
ers, conspiracies, or anything else? 

Mr. Hatz. Mr. Chairman, we are worrying about the chipping 
away of our business fredom. We are not concerned about the 
Department of Justice or Federal Trade for the reasons I previously 
stated. It is the chipping away of our business freedom and its 


—- 


~ 











Open 
more 
. the 


ffort 
n be 


pre- 
un- 
ors: 


sid- 
it? 
ted 
lat 


uS- 
1e- 


ts 


1] 
| 
1 


~~ iw 


ee—_—___.-— 


PREMERGER NOTIFICATION LEGISLATION 85 


ture with respect to the acquisition of our raw materials, coal re- 
serves, and coal lands that concerns us. 
Senator Kerauver. Are you in favor of overruling the Appalachian 
coal doctrine? 
Mr. Hau. Now, shades of the last hearing! I am in favor of 
the upholding of the Supreme Court whenever it apears to be right, 
and I believe in that case they were right. 


_. Senator Kerauver. The decision in that case by Chief Justice 


Hughes was in what year? 

Mr. Haut. Nineteen thirty—Mr. Dixon knows what year that was 
m. 
Mr. Dixon. I think it was in the mid-thirties, Mr. Chairman. 
Senator Kerauver. The Appalachian coal case said that the coal 
industry was sick and permitted it to do a lot of things to market 
cooperatively, for example. As a matter of fact, under the Appala- 
chian coal doctrine it is practically impossible to sustain an antitrust 
suit. There hasn’t been an antitrust suit brought since that doctrine 
was enunciated back in 1933. And here you are complaining about 
having to give notice of some mergers when nobody is bothering you. 

Mr. Hat. As I said, we are concerned about the interference with 
our operations. We are proud of the absence of any Federal Trade 
Commission or Department of Justice action in our industry. 

The Appalachian Coal case to our mind is not a hunting license 
for the coal industry or for any other industry to act in violation of 
the antitrust laws. We are extremely mindful in our industry of 
the restrictions inherent in the Sherman and Clayton Acts and, being 
mindful of them, operate accordingly. We also are advised by some 
of that great body of conservatives known as antitrust lawyers, there- 
fore, the Appalachian coal doctrine has not been expanded into or 
interpreted by the coal industry as an antitrust license. 

Senator Krerauver. You mean it is not interpreted as giving you 
complete immunity ? 

Mr. Ha.t. No indeed. 

Senator Keravuver. All right. 

Wethank you very much, Mr. Hall. 

Mr. Haui. Thank you, sir. 

(Mr. Hall’s prepared. statement follows :) 


STATEMENT OF NATIONAL COAL ASSOCIATION ON CORPORATE ACQUISITIONS, 8S. 442, 
BY Ropert E. LEE HALL, GENERAL COUNSEL 


Mr. Chairman, my name is Robert E. Lee Hall. I am general counsel of the 
National Coal Association, with offices in the Southern Building, 15th and H 
Streets NW., Washington, D.C. The National Coal Association is the trade 
organization of the bituminous coal-mine owners and operators of the United 
States, whose members produce approximately two-thirds of the total commercial 
bituminous coal mined in the Nation. 

The bituminous coal-mine industry is opposed to the enactment of S. 442, or 
any similar legislation which would require notification to the Department of 
Justice and the Federal Trade Commission prior to a corporate acquisition of 
stock or assets. As expressed before this subcommittee on April 25, 1958, in 
connection with the consideration of S. 198, our opposition to such legislation is 
based upon the following conclusions reached after a careful examination of 
testimony presented in the several Senate and House hearings since 1955: 

1. There has been no demonstrated need for the enactment of this notifi- 
cation legislation. 
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2. The burdens which this notification legislation would impose upon 
business and Government outweigh the claimed benefits of the legislation, 

3. This notification legislation will needlessly add to the high cost of 
Government. 

4. This notification legislation would apply to countless situations which 
would not lessen competition or tend to create monopoly. 

5. This notification legislation discriminates unfairly against the bitumj. 
nous coal industry. 

In order to conserve the subcommittee’s time, only brief reference will be 
made to the justifications of the foregoing conclusions set forth in Nationa} 
Coal Association’s statement in last year’s hearings. It was pointed out that 
there was evidence of an absence of real enthusiasm on the part of the Depart. 
ment of Justice and the Federal Trade Commission for the proposed notification 
legislation ; that the dual notification requirements would be costly and burden. 
some; that the coal industry, an outstanding example of free enterprise in action, 
would be seriously damaged in its day-to-day business operations by the im. 
position of unjustified notification requirements; and that the public interest 
would not be best served by the enactment of such legislation. 

It remains in this hearing for us to honestly determine whether there have 
been any new developments or changed circumstances since the 1958 hearings 
that justify a reappraisal of our previously stated position. A careful examina. 
tion of developments in the interim period has strengthened our conviction that 
the notification legislation is wholly unnecessary. 

The statistics of industrial mergers in manufacturing and mining, updated 
since my testimony in the last Congress, forcefully illustrate the absence of any 
significant new or upward trend in merger transactions. In 1919 there were 
438 mergers reported, whereas Federal Trade Commission figures for 1958 show 
a total of only 457 corporate mergers. In 1956 there were 537 mergers while in 
1957, 490 such transactions are recorded. In the light of these figures, it is more 
nearly accurate to say that any notable “trend” in the field of mergers is down- 
ward rather than upward—particularly when considered against upward trends 
in all other phases of the business economy. The conclusion is inescapable that 
the number of mergers in manufacturing and mining does not begin to approxi- 
mate the corresponding upward trend of the more significant indexes marking 
the rise of the Nation’s economy: population, wages, income, number of corpora- 
tions, gross national product, and the Nation’s wealth. 

In order to illustrate that trends in the mining industry do not differ from the 
national figures on mergers, it is interesting to note that Federal Trade Com- 
mission reports on statistics show the following mergers in the mining industry: 


Number 
Year: of mergers 
I al act pi ai ps ci ceili gona ta acceptin 34 
ce deci chi ecm ct ei can asda ncn edad 35 
Besa sachin wants chic wc acs dpc rac a eran ragint oiesenien iceanes Ine gisaaanebamcalaabanmenistbennmae yaaa 81 
Sis is cn cl et iri ee scence gh baa Ras tcs aioe alike sn 39 


Finally, the overall figures showing the incidence of mergers in all branches of 
business and industry also approach a relatively level status as follows: 


Number 
Year: . of mergers 
I ons pais usiniinbhanndn tba phoneme 846 
BOs bg ttstind. meaituokuchifuaengaibang hidh-iedpounnedeclencaaiaa 905 
sid sth biden bake aabneelgueniannnSbhacpgetleontinoagh cael 941 
ORS. 3 ie ieee wice bien seuslaatenenlendapekddbanlnlondee antl 899 


A glance at the tables below should serve to give further assurance that the 
merger “problem” is not getting out of hand. While mergers have remained ata 
relatively stable level, there has been a significant increase in the number of ‘cor- 
porations over the years as reported by the U.S. Internal Revenue Service: 


Rise in number of corporations 


Oia Ril ditwincttdtdincinsiodieen COST TBC Biiicttitiienittinennsccctansitid 730, 974 
icici th chicatitivebaetbcnnncbiphivtnantiabcdilees ee, GO Rh oe ttiwthecblintiniomnihe 754, 019 
a i necro nhtshcantibestenslibel a TB tices ci erertetienteeitintorlnsne 842, 125 


incite secession FOO, 407 1 3066... nce ncnnitiiniasetiindis 924, 961 


oe ae 











Upon. 
ation, 
st : of 
vVhich 


tumi- 


il be 
ional 

that 
part- 
ation 
rden- 
‘tion, 
> im- 
erest 


have 
rings 
nina- 
that 


ated 
any 
Were. 
how 
le in 
nore 
wh- 
ends 
that 
Oxi- 
king 
ora- 


the 
‘om- 
ry: 


ber 
‘gere 


. 31 


s of 


ber 
jere 


941 


the 
ita 
Or 


074 
019 


61 


ON 


PREMERGER NOTIFICATION LEGISLATION 87 


Net gain in number of corporations 
over previous year 


pills iahacilaaltlalat ed 
STREET 96/000) MRS science clnccatasnbeets 23, 045 
i961 REET PTT OBE FRO i ihe hthiomeint 88, 106 
tea 90) 200 VONDDN ics taicd dees 82, 836 


It can be seen from an examination of the foregoing figures that there is no 
statistical basis with which to document an allegation of any “trend,” new de- 
yelopments, or changed conditions since the last Congress which justify remedial 
Federal legislation in the corporate merger or acquisition field. There is no evi- 
dence of a sweep of merger transactions that has suddenly placed the problem be- 
yond the present enforcement capacity of the Department of Justice or the 
Federal Trade Commission. On the contrary, there appears to be even less basis 
for 8. 442 than for similar legislation which was rejected, after consideration, 

ive Congresses. p 
Mrosover, there have been positive developments in the Federal courts since 
the 1958 hearings that have immeasurably strengthened the enforcement weapons 
of the Department of Justice and the Federal Trade Commission. The Supreme 
Court, in U.S. v. duPont (353 United States 586), established that there 
are no insurmountable obstacles to the undoing of a corporate transaction car- 
ried out in violation of antitrust laws. The case demonstrates that participants 
in a transaction that is violative of the antitrust laws participate in the transac- 
tion at their peril for it may be undone—the heretofore characterized “scrambled 
egg may indeed be unscrambled. Moreover, the ruling of a Federal court late in 
1958 turned down the proposed merger of two steel companies (U.S. v. 
Bethlehem Steel Company and Youngstown Sheet & Tube Company, 168 Fed. 
Supp. 576), in what is regarded as a landmark case. It judicially confirms the 
Government’s authority to stop a merger before it happens. Taken together, 
these recent decisions bring to bear upon the antitrust and merger picture the 
greatest (and most economical—no cost to the Government) deterrent force of 
all—self-enforcement. The absence of statistical or other factual proof of upward 
trends in mergers and the clear indication that the Federal courts have available 
the necessary judicial remedies, together support the contention that the public 
interest does not require the enactment of premerger notification legislation. 

S. 442 really represents a new legislative proposal in that it contains exemp- 
tion provisions which were not included in 8. 198 last year. Exemption (7) of 
§. 442 has for its purpose the exemption from the notification provisions, acqui- 
sitions of undeveloped or partially developed mineral properties. This section 
is of vital importance to the coal industry inasmuch as its welfare and progress 
is wholly dependent upon its ability to acquire necessary reserves—the raw ma- 
terials or “stock in trade” of this particular industry. 

An identical provision is set forth in the Celler bill (H.R. 2325) as well as 
H.R. 7698 (85th Cong.) which was favorably reported by the House Judiciary 
Committee, May 28, 1957. We have at all times opposed the legislation not- 
withstanding the section 7 exemption for mineral properties for the reasons 
heretofore stated. However, it may be recalled that last year, before this sub- 
committee, I generally endorsed the mineral exemption as such but pointed out 
that the effect of a House report of the 85th Congress (No. 486) was to nullify 
the intended coverage of the exemption to the point of rendering it valueless. 
The House Judiciary Committee’s report would appear to imply that a mine 
property could not be “partially developed” within the meaning of the exemption 
if it is being “operated as a business” or producing on a “commercial scale.” It 
is important that this limitation be removed if the intended exemption is to have 
any application or effect whatsoever. Moreover, a careful study of the language 
of this exemption during the interim period since your hearings in April of 1958 
clearly indicates the need to delete the word “such” appearing in line 1, page 7, 
of S. 442. This word may later be erroneously interpreted to imply the legisla- 
tive intent to limit the exemption to instances where mineral properties are 
acquired from corporations, 75 percent or more of whose assets were undeveloped 
or partially developed mineral properties. We are certain that this was not the 
intent of either the distinguished sponsors of the bill in the Senate or the House 
Judiciary Committee in reporting out H.R. 7698. 

The term “commercial production” contemplates such a vast miscellany of 
varying production circumstances as to make it impossible for anyone to judge 
whether or not a property was in “commercial production” within the meaning 
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of the intended exemption. The fact is that almost every acquisition of coal lang 
involves the acquisition of properties which are necessarily engaged in some de- 
gree of commercial production or are operating “as a business.” This is one of 
the facts of life in the coal industry with respect to its problem of acquiring 
necessary reserves—the raw material of stock in trade of the industry. 

The term “partially developed” set forth in exemption (7) of the bill does not 
readily lend itself to a clear-cut definition which could be uniformly applied to 
all of the depletion industries. The problem here is one of definition, for what 
is regarded as “partially developed” in the coal industry will not necessarity: 
apply to any of the other extractive industries. Each extractive industry 
applies its own terms of art in defining the nature and character of the acquis. 
tion and use of its properties. Therefore, we believe it to be most important 
that these conditions be fully recognized in any legislative treatment of this 
matter. 

~ In balance, we are opposed to 8. 442 because (1) there is an absence of any 
i factual or statistical basis to justify such legislation, (2) there has been no 
persuasive agency case made for notification legislation, (3) such legislation 
would impose needless dual reporting obligations on a business community al- 
ready overburdened with reporting requirements at Federal and State levels, - 
(4) notification legislation would add substantially to the cost of Government 45 
without corresponding benefit to the public, (5) the notification legislation dis- 
criminates unfairly against the bituminous coal industry, and (6) recent court 
decisions have strengthened antitrust enforcement weapons providing an enor-’ 


mous deterrent factor which can only result in greatly increased self-enforcement ; 
on the part of the business community. : 

For these reasons we urge that the Congress again pass over this legis. C) 
lation—as it has done in successive Congresses—until it can be clearly shown T 
that the public interest requires that the Federal Government impose further ( 
restrictions on our free enterprise system. 


We do, however, wish to acknowledge with appreciation the recognition of 
the serious problem of the mining industries inherent in the principle of exemp- 
tion (7) in 8S. 442 and our understanding of the intended purpose of including 


it in this bill. 

Mr. Dixon. Mr. Chairman, the subcommittee has received several 
statements which should be made a part of the record. 

One of them is submitted on ‘behalf of the Commerce and Industry. 
Association of New York by Mr. Thomas Jefferson Miley, who is 
unable to appear as scheduled. 

Senator Keravuver. Let it be made a part of the record. 

(The statement referred to may be found on p. — 

Mr. Dixon. Another is on behalf of the National Retail Merchants 
Association by David A. Falk, submitted with a letter from Robert E. 
McCormick. 

Senator Kerauver. Let that be made a part of the reeord. 

(The statement referred to may be found on p. 170.) 

Senator Keravver. As far as I know, we have heard all the wit- 
nesses who have asked to testify. We will keep the record open for 
1 week and any letters or statements received in that time will be 
printed in the record. Unless something else comes up in the mean- 
time, the record will then be closed. 

We stand in recess at this time. 


(Whereupon, at 11: 56 a.m., the hearing in the above-entitled matter 
concluded. ) 
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TUESDAY, MARCH 24, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
457, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman). 

Also present : Paul Rand. Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Peter N. Chumbris, counsel for minority ; Theo- 
dore T. Peck, special counsel for minority ; Carlile Bolton-Smith, spe- 
cial counsel for minority; Philip R. Layton, assistant counsel ; 
Thomas Collins, professional staff member, Judiciary Committee; and 
Gladys E. Montier, clerk. 

Senator Krerauver. The committee will come to order. 

This is the third day of hearings that we have held this session on 
S. 442 and S. 1005. Our last hearing was on March 6. After 2 
days of hearings ending on that day we had heard everyone who had 
requested to be heard. Thereafter, some members of the subcommit- 
tee received telegrams and letters from others who wanted to be heard, 
so we have set aside this time and notified everyone who wanted to be 
heard that they could be heard on this occasion. 

The only witness who has appeared today is Mr. Maxwell D. Bar- 
deen, president and general manager of the Lee Paper Co. of Vicks- 
burg, Mich. 

We are glad to have you, Mr. Bardeen. 


STATEMENT OF MAXWELL D. BARDEEN, PRESIDENT AND GENERAL 
MANAGER, LEE PAPER CO., VICKSBURG, MICH.; ACCOMPANIED 
BY GEORGE BOYD, JR., DUNNINGTON, BARTHOLOW & MILLER, 
NEW YORK, N.Y. 


Mr. Barpren. Thank you. 

Senator Kerauver. Mr. Boyd, you have testified before us on other 
occasions on behalf of the Paper & Pulp Association. You are accom- 
panying Mr. Bardeen, and we are glad to have you back with us. 

Mr. Boyp. Thank you, sir. 

Senator Kerauver. All right, Mr. Bardeen, we will be glad to hear 
from you now. 

Mr. BarpeEn. Thank you, Senator Kefauver. 

I am Maxwell D. Bardeen. I am the presidetit’ arid general man- 
ager of the Lee Paper Co. of Vicksburg, Mich. The Lee Paper Co. 
has been engaged since 1905 in the manufacture of paper. The papers 
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we make are high quality engineering, business, printing, and repro- 
duction papers. We employ 350 people. We have annual sales of $10 
million, and net assets after depreciation of $6 million. Our actual] 
invested capital is $10 million, not adjusted for changes in the value 
of the dollar since the time of investment. This investment supports 
the production of approximately 25,000 tons of paper per year. 

Since the total production of the paper industry is 32 million tons 
a year, we constitute approximately eight one-hundredths of 1 percent 
of the total industry. In the fine paper industry in which we direct] 
compete, we provide 124 percent of the total production. Our prod- 
ucts are sold throughout the United States and to a small extent in 
Canada and Mexico, both through paper merchants and on a direct 
basis to converters. 

I appreciate the opportunity to appear before this subcommittee, 
both as the head of a medium-size business enterprise, and particu- 
larly as an employer in the pulp and paper industry which is one of 
the important and most stable businesses in the great State of Michi- 
gan. 

We are appreciative of the fact that Senator Hart has evidenced 
interest in this legislation and its possible impact on one of the im- 
portant industries of his State. 

I am appearing today to present my personal views respectin 
S. 442 and S. 1005. It is my understanding that these bills woul 
require notification to the Department of Justice and the Federal 
Trade Commission or other appropriate regulatory agencies, by cer- 
tain corporations 60 days before they propose to merge. I am op- 
posed to this type of legislation because I believe that in an effort to 
control a few, it is damaging to the many small- and medium-size 
businesses of which ours is one. 

I understand that premerger notification with an enforced waiting 
»eriod is proposed as a procedural change, and that there would not 

any substantial revision of the principles of our present antitrust 
laws. Presumably, justification for this legislation is to aid the staffs 
of both the Federal Trade Commission and the Department of Justice 
in ascertaining the existence of plans for merger and acquisition which 
— in turn substantially lessen competition in the industry in- 
volved. 

As a practical matter, only a very few mergers or acquisitions with 
any potential effect on the lessening of competition can occur with or 
without the Government’s knowledge, and I venture to suggest that 
very few do occur in the manufacturing field which is my area of 
interest. The paper industry consists of approximately 850 separate 
manufacturing units in the United States, the vast majority of which 
are small- or medium-size units like the Lee Paper Co. 

The proposed legislation would prohibit consummation of a cov- 
ered, proposed merger or acquisition until 60 days after delivery of a 
required preliminary notice, subject to the submission of other data 
on request thereafter. Potentially damaging delay in such a pro- 
cedure is practically inevitable, and in a few cases in which any poten- 
tial effect on the lessening of competition may exist. I am unaware of 
any reason for the 60-day delay. If adequate data are furnished with 
the premerger notice, the governmental agency would not, it seems 
to me, be in any better position to pass judgment at the end of the 60 
days than it would be at the end of 10, 20, or 30 days. 
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Furthermore, it is entirely probable that both the Department of 
Justice and the Federal Trade Commission would be so flooded with 
notices if this bill should pass with all the apparently unintended 
and insignificant transactions included in its provisions, that the vol- 
ume of work put upon them would be immense. _ 

From a practical standpoint, any enforced waiting period endangers 
and in numerous instances would preclude legitimate corporate acqui- 
sitions. It seems to me that this legislation would hamper mergers 
and other types of acquisitions without regard to whether they are 

ood or bad, helpful or harmful, to the country or to the maintenance 
of a healthy competitive economy. 

Now my company and most of the other 850 paper producers in the 
United States are relatively small companies engaged in a fiercely 
competitive struggle for existence. They are precluded by the tax 
structure and by the ever-increasing cost of equipment and materials 
from normal growth through retained earnings, so that almost the 
only path open to us to strengthen our competitive position, to broaden 
our product line, and to grow with the expanding economy is through 
joining forces with other companies with perhaps complementary 
products, access to raw materials or other assets which, combined 
with ours, might strengthen us in the otherwise unequal struggle for 
existence. 

I have followed the premerger notification proposals as they have 
been before Congress. One thing that impresses me is this failure 
on the part of the proponents of S. 442 and S. 1005 to take into con- 
sideration the change which has occurred in the value of the dollar 
over the past generation. 

As an example, I cite to you the fact that approximately equivalent 

aper machines purchased in 1905 cost $32,000; in 1951, $600,000, and 
in 1956, $1,250,000. S.442 proposes to exempt acquisitions of stock 
or assets where the value of same does not exceed $1 million. 

S. 1005 would exempt similar acquisitions involving not more than 
$2 million. I respectfully submit to this subcommittee that in my 
industry an acquisition would have to be very many times this dol- 
lar amount to have any significance or to have any possible potential 
in lessening competition. 

In fact, a single minimum operating unit consisting of one paper 
machine and its appurtenances and housing would cost nolikowhialdsbs 
tween $5 million and $10 million. There are literally thousands of 
paper machines in the paper industry in the United States. I think 
it is apparent that the figure of $1 million or $2 million bears no 
relationship to the acquisition of a single productive unit, and it 
would take many times this capacity to have any conceivable effect 
on the lessening of competition. 

It is entirely conceivable to me that at some time, for good and 
sufficient reasons, it may be desirable for me to try to effect a merger 
of the Lee Paper Co. with some other paper producer, in order to 
broaden our product line, for access to raw materials or for other 
legitimate purposes. It conceivably may be desirable to provide a 
public market for the stock of the Lee Paper Co., and one of the most 
logical ways. to accomplish this would be to merge with a publicly 
listed corporation. Such a merger of acquisition may well be neces- 
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sary to insure continuity of operation of this paper company in the 
interest of the owners and in the interest of the ae men and women 
who have made the success of this company possible over the past 54 
years. : 

Lee Paper Co. is not presently engaged in the manufacture of wood- 
pulp. That is, we are dependent upon market pulp producers for our 
raw material. However, I can conceive at some time in the future, 
because of technological reasons or market changes, that we may find 
ourselves in a position where it might be possible for us to produce 
some of our raw-material requirements for woodpulp. 

If this should take place, we would naturally be interested in acquir- 
ing assurance of sufficient raw material, which is to say a substantial 
timberland acreage. It is apparent that it is the intent of the drafters 
of both S. 442 and S. 1005 to exempt from the notification provisions 
of the bill acquisitions of timberlands. Unfortunately, it seems to me 
that there is serious question in the language of paragraph 7 as to 
whether this desirable objective would be met. I would like to point 
out as applied to the pulp industry the provisions of paragraph 7 of 
both bills would not materially assist in preventing disruptive effects 
on normal day-to-day activities. 

Certainly the term “partially developed” as applied to timberland 
does not include developed properties. In our industry it is the de- 
veloped property which companies generally buy and sell in routine 
day-to-day dealings. It has been the practice in this industry to 
expend time and money in fostering good forestry practices, includ- 
ing reforestation, and certainly it is in our national interest not to 
disparage these practices. 

In conclusion, my personal views on premerger notification legisla- 
tion are as follows: 

1. I am opposed to premerger notification legislation, not only be- 
cause I cannot see that it would foster our free competitive enterprise 
economy, but, on the contrary, that it would work to the detriment 
of strong, healthy competition and growth of the economy. In an 
effort to control a very small number of very large operations, it would 
provide a severe handicap to the medium-size and small companies 
that you presumably want to encourage rather than to discourage. 

2. If this subcommittee and the Congress deem it essential that there 
be premerger notification legislation, then I can see no reason for 
having any waiting period. 

3. The exemption amounts of $1 million in S. 442 and $2 million 
in S. 1005 are totally unrealistic as a measure of a merger or acquisi- 
tion of sufficient size to potentially lessen competition in the industry 
in which it occurs. It seems to me that exemption should consider 
the relationship between the size of the ultimate unit produced by the 
merger or acquisition and the actual size of the industry in which it 
competes. Because of inflation, it is impractical to try to establish a 
dollar measure. 

4, The acquisition of timberlands, whether they be undeveloped, 
partially developed, or fully developed, should be exempted from the 
purview of any premerger notification legislation. 

Thank you for the opportunity to appear before this subcommittee. 

Senator Keravver. I thank you very much, Mr. Bardeen. 
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One of your principal objections is the limitations of $1 million in 
g, 442 and $2 million in S. 1005. I think Senator O’Mahoney, the chief 
sponsor of S. 442, would have no objection to bringing the dollar 
amount in S. 442 up to the dollar amount in S. 1005; in other words, 
$2 million. : . 

You say that in the paper industry mergers of companies of this 
value would not have any substantial effect upon competition, but, 
of course, our effort here is to try to get a figure that would be appli- 
cable to all industries. Admittedly, $2 million is a small amount in 
the steel industry, or the aluminum industry, or the automobile in- 
dustry, and you say it is a small amount in your industry. However, 
in the hairpin industry, or the dry ice industry, or some other industry, 
it might bea very substantial amount. _ 

Mr. Barpveen. Well, the effect of this amount would be to require 
filing by any company in the industry, in the paper industry, that is a 
producing company in the paper industry, who contemplated any kind 
of a merger and would have the effect of providing no exemptions, be- 
cause $1 million or $2 million is not a minimum operating unit. 

Senator Kerauver. You speak as if a requirement to give notice 
would preclude you from concluding a merger. How do you arrive at 
that, Mr. Barceen ? 

Mr. Barpeen. It would have a serious detrimental effect. I think 
this is actually my principal objection. 

I have looked at this from the point of view of my own company 
which is, I think, a fairly typical small manufacturing producer in 
the paper industry, and one to whom the possibility of merger as a 
solution of an otherwise insoluble problem may be a very real prospect. 

I think there are three factors where the effect of delay could be 
detrimental, three principal factors where the delay could be 
detrimental. 

In the first place, in arranging for a merger, it is necessary for the 

arties conducting the negotiations to overcome whatever difficult con- 
lies may exist relative to the owners of the two companies, the prin- 
cipal operating people in the two companies, and sometimes those are 
quite difficult to settle. 

But if they are once resolved, then delay may introduce some factor 
which may upset the settlement. 

The second factor that is very important is that in case of merger, 
the people employed by two merging companies are naturally very 
apprehensive about what the effect of the merger is going to be on 
their futures. In order to allay their concern, it is essential that you 
be prepared to make a positive statement when you announce your 
merger and not before. Because if you have partial statement prior to 
actual announcement, they are disruptive rather than setting in their 
effect. You have to be in a position to make a positive, concrete state- 
ment, as to exactly how this merger is going to be handled. 

Otherwise, your people become disturbed, upset, you may lose key 
people because they are not certain of their future and want to go 
somewhere where they are certain, and a similar condition exists with 
your customers. 

_ One of the major reasons for merger is to broaden your product 
line. The reason you want to broaden your product line is because 
the people who are buying your products want to be able to buy a 
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broader spectrum of materials from you, rather than having to bu 
from someone else, from other sources. This is particularly true be- 
cause the larger producers in the industry do have a broader spectrum, 
If you propose a merger which is going to broaden your medant line, 
or have some other beneficial effect to the people who buy your prod- 
ucts, you have to make a clear-cut statement to them as to exactly 
what you plan to do. 

If you make such a statement, and then are delayed for 60 days, or 
any indefinite period, they begin to get concerned as to whether this is 
going to concern your own stability as a producer. You may wind 
up, by 60-day prenotice, finding yourself losing your key personnel 
and losing the customers that you are trying to gain. 

In other words, instead of benefiting yourself and your industry, 
you work yourself a hardship, a detriment. 

Senator Kerauver. Mr. Bardeen, you would also work a hardshi 
on yourself if you put through a merger without talking it over with 
the Department of Justice or the Federal Trade Commission and then 
found you had brought yourself a lawsuit. 

Mr. Barpren. Well, perhaps I misunderstand the purpose of the 
overall leg’slation. It had been my thought that that was to prevent 
substantial lessening of competition. 

Senator Kerauver. That is correct. 

Mr. Barpeen. Now, I think, I feel sure, that if a move we were 
contemplating would, in fact, substantially lessen competition and 
could thereby be subject to criticism from the Department of Justice 
or the Federal Trade Commission, we would surely hesitate in enter- 
ing into it at all. There certainly is no purpose in getting in that 
sort of a fix. 

However, that does not mean that there are not many situations in 
which we could legitimately enter into a merger that would in no 
way lessen competition, but perhaps improve it. The fact of the mat- 
ter is, I think the primary purpose for any merger is to improve your 
competitive position. 

Senator Kerauver. An example of what I was talking about is a 
situation I heard about the other day—and I won’t mention the 
names—where a large oil company bought a small one, which included 
some refineries and some distribution outlets. Apparently the Fed- 
eral Trade Commission and the Department of Justice didn’t know 
anything about it. The companies went ahead and merged, and now 
they have a big lawsuit on their hands, with all the uncertainty to the 
smaller company, its employees, and whether they can “unscramble 
the eggs.” I would think that would be very much worse than wait- 
ing 60 days to find out whether the Government was going to object 
or not. 

Furthermore, Mr. Bardeen, public notice is not required, you know. 
There are penalties provided for the employees of the Department of 
Justice and the Federal Trade Commission in such cases, and they 
have to keep the information confidential. We have had no testi- 
mony of any breaches of that confidence. 

Mr. Barpeen. I notice the penalties which were inserted there, 
which were of interest. If absolute lack of publicity were insured, 
4.22 «ou still have the factor of the 60 days delay. 
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Senator Keravuver. I would think that if you wanted to merge 
with, say, company A, you would enter into a contract to merge, and 
the effective date of the contract would be delayed 60 days con- 
ditioned on the Government not proceeding or not objecting, within 
that 60 days. 

I think you would be better off, and the other company would be 
better off, to wait that 60 days, than you would be by taking the 
chance of getting involved in a lawsuit. 

Mr. Barpeen. Senator Kefauver, is it essential that the Department 
have 60 days to examine these facts and figures ? 

Senator Kerauver. Frankly, I think the way it would work out 
would be that, if the merger were inconsequential, as you state, and 
you came down here and said that it is not going to adversely affect 
competition but is going to help competition, the Department of Jus- 
tice and the Federal Trade Commission, under those circumstances, 
being reasonable people, would waive the 60-day requirement. 

Mr. Dixon. Mr. Chairman, let me point out to Mr. Bardeen that 
this bill requires the furnishing of certain pertinent information to 
these agencies which today need not be furnished. This bill requires 
that some information be furnished with the notice and provides that 
other information may be required later. The only way any compe- 
tent decision can be arrived at is to have this information. Just the 
fact that a Government agency might read in the paper that a mer- 
ger is rumored is not enough information, as you know. 

But if the information is furnished, along with the notice together, 
perhaps, with the additional information within that 60-day period, 
the Government should be able to make a reasoned decision as to 
whether it is going to proceed. That 60-day parse is necessary for 
a competent analysis of the proposed merger to be made. 

Senator Krrauver. You will notice, Mr. Bardeen, on page 5 of S. 
442, at line 5 and going through line 12, there is a provision that the 
Commission or Board provided for— 
after consultation with and upon approval of the Attorney General, shall, within 
one hundred and twenty days of enactment of this Act, establish procedures for 
the waiver by the appropriate Commission or Board and the Attorney General 
of all or part of the waiting requirements in appropriate cases or categories of 
cases. 

They are not interested in requiring 60 days, or any other length 
of time, for inconsequential matters; they are only interested in the 
substantial ones. I think that if it is not a marginal case, but is 
obviously one which would not adversely affect competition, the 
agencies would have the matter cleared up in a few days. And I 
think you would be on much safer grounds. You would feel a whole 
lot better about it. 

Mr. Barpeen. Senator Kefauver, may I ask the necessity for the 
dual jurisdiction between the Federal Trade Commission and the De- 
partment of Justice? 

Senator Kerauver. Yes, sir. They both have the right to enforce 
section 7 of the Clayton Act. They have the dual responsibility for 
enforcing certain sections of the Clayton Act. 

Mr. Barpeen. Well, the reason, of course, I raised the question is 
that my principal concern is the delay introduced by the necessity 
for filing under this bill. It seems that it would be doubled if it is 
necessary to have dual jurisdiction. 
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Senator Keravuver. For one thing, new copying machines are avail- 
able for making copies of any documents very quickly. I installed 
one in my office the other day. 

Mr. Barpeen. We congratulate you, they all use paper. 

Senator Keravuver. So, since they do have dual responsibility, it is 
not an onerous burden. 

You started the Lee Paper Co. in 1905? 

Mr. BarpEen. Yes, sir. 

Senator Krerauver. Have you acquired a number of other com- 
panies? 

Mr. Barveen. No, sir; we have never grown through acquisition or 
merger. However, we see increasingly the prospect that this is the 
only way that we can continue to grow with the economy, continue 
to serve our customers, and take care of our obligations. 

Senator Kerauver. We have had some little paper box manufac- 
turers come here, Mr. Bardeen, 2nd complain about the size of some 
of these paper companies who have expanded their business verti- 
cally—big pulp companies which also make paper boxes. The little 
box companies say that they pay more for their raw product than the 
big, vertically integrated paper pulp company sells the box for. The 
rate at which these little paper box companies have gone out of busi- 
ness is truly alarming. There used to be some 30 of them in the South, 
and now there are only 4. So we are very much interested in looking 
over some of the acquisitions of these big vertically integrated paper 
and pulp companies. 

I think you would share that concern, would you not? 

Mr. Barpeen. I surely share a concern about overdominating fac- 
tors in the industry. 

Senator Kerauver. You know what I am talking about is true, do 
you not? 

Mr. Barpeen. I have no knowledge of this firsthand experience. 
We are not in the boxboard business, and we do not impinge upon it. 
It surely is true that vertical integration is a trend of the times. 

Senator Kerauver. You do not make any paper boxes? 

Mr. Barveen. No, sir. 

Senator Keravver. All right. Are there any other questions? 

Mr. Dixon? 

Mr. Dixon. No, Mr. Chairman, I do not have any questions. 

Senator Kerauver. Mr. McHugh? 

Mr. McHueu. One question, Senator. 

On page 5 you state: 
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In our industry, it is the developed property which companies generally buy 
and sell in routine day-to-day dealings. 

This observation follows your discussion of the partially developed 
concept that appeared in the House report. Will you explain for 
the subcommittee what constitutes developed property in your 
industry ? 

Mr. Barpgen. Well, generally speaking, there is no, or very little, 
existing virgin, untouched timberland left in the United States. 

It has almost all been worked in some area some way. 

Mr. McHveu. So you are speaking of timberland here then? 

Mr. Barpeen. Yes, sir. 
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Now developed timberland is timberland which has been subjected 
to sufficient reforestation programs so that the growth is healthy, the 
cutting is orderly, the areas cut over are cut in proper sequence, over- 
matured trees have been removed, undergrowth, detrimental to the 
growth of trees has been taken care of, fire lanes are established and 
things of this kind so that the growth of this timber is protected. 

That is a developed property, and the bulk of property is in that 
condition today. 

Mr. McHveun. In the context in which that term is used in the 
industry, then, what you are referring to is developed property, it is 
not partially developed. But would that property be said to be in 
commercial production ? 

Mr. BarveeNn. It. may have been in commercial production, and it 
may be in commercial production. 

Mr. McHueu. Referring to the situation you have described, where 
this reforestation work has simply taken place and that is all that is 
involved, it has been cut over, and is that then in commercial produc- 
tion? 

Mr. Barpeen. I should say it must be, because the trees that are 
cut must have some commercial use or they would not be cut—in order 
to establish the reforestation practices. 

Mr. McHveu. Is this reforestation process for the purpose of ob- 
taining timber which you will sell commercially, or merely for weed- 
ing out the growth so as to eventually get good commercial produc- 
tion from this piece of land ? 

Mr. Barvren. Well, the purposes are combined. That is, if you 
take over a piece of developed property, of course that property has 
already been subjected to forestation practices. 

Now it may be in fact partially developed or fully developed. In 
all probability, if you buy it in a partially developed state, you prob- 
ably have to put in more roads, you have to put in more fire lanes and 
things of that kind. 

In doing this, actually any timber you would harvest you would 
sell in order to defray your expense. 

Mr. McHveun. It would be partially developed, though, as you state, 
so long as there would have to be some roads put in, some additional 
work to be done before it is—— 

Mr. Barveen. That would probably be considered partially de- 
veloped. Although, in cutting over timberlands, your lapse between 
one harvest and the next is probably a minimum of 50 years, so that 
roads diminish and have to be replaced in order to go through and cut a 
second time. 

Surely the secondary roads and smaller roads would have to be 
replaced. The major roads might remain. 

Reforestation and forestry practices are a long-term project, as you 
can see, because there are very few areas in which growth under 50 
years is reharvested. Yet, overmature timber is also a serious detri- 
ment actually. It is a hazard of fire and there is loss when you do 
cut it because you have to haul out stuff that is not utilizable. 

Mr. McHveu. That is all, Senator. 

Senator Kerauver. Mr. Peck? 

Mr. Peck. No, thank you, Mr. Chairman. 
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Senator Kerauver. Mr. Bolton-Smith ? 

Mr. Botron-Smiru. No thank you, Mr. Chairman. 

Senator Kerauver. Mr. Layton? 

Mr. Layton. No questions, thank you, Mr. Chairman. 

Senator Kerauver. Well, sir, we are grateful to you. 

Mr. Barpreen. Thank you very much for the opportunity to appear, 
Senator Kefauver. 

Senator Keravuver. Is there anyone else who came here to testify and 
who would like to be heard ? 

(No response. ) 

Mr. Dixon. Mr. Chairman, with respect to the fact that apparently 
no one else is here who wishes to testify on these bills let me say that 
subsequent to the March 6 hearing on these bills, we received 11 
telegrams and letters from persons either desiring notice of any fur- 
ther hearing, or desiring to be heard. It was not clear from their 
telegrams what they wished. As you know, you informed each one 
of the senders of such telegrams or letters that we were going to 
hold this hearing today. They were invited to appear and testify 
or to send a statement. We heard from 7 of those 11, and only 1 of 
them wished to appear, Mr. Bardeen. Hehasappeared. Three of the 
others submitted written statements, which I ask be made a part of the 
record, and three of them merely thanked you, but said they could 
not come. I think those communications should be made a part of the 
record. 

Senator Kerauver. Without objection, the statements will be made 
part of the record. 

Let’s put in the record also the letters from the 11 persons who ex- 
pressed interest in testifying and any statements that have been, or 
will be, received from any of them. 

(The communications and statements referred to may be found be- 
ginning on p. 177.) 

Senator Kerauver. Also, in order to make the record more com- 

lete, I think we should include statements by the Department of 

ustice, the Federal Trade Commission, and by the other agencies 
heard during the previous hearings in 1958. 

(The statements of the Civil Aeronautics Board, Commerce Depart- 
ment, Federal Communications Commission, Federal Reserve Sys- 
tem, Federal Trade Commission, and Interstate Commerce Commis- 
sion may be found beginning on p. 122.) 

Senator Keravuver. Senator O'Mahoney sent a letter on March 3 
to Attorney General Rogers, which was answered by Assistant Attor- 
ney General Hansen on March 12, 1959. Judge Hansen’s reply, with 
an enclosure, should be made a part of the record. 

(The exhibits referred to may be found on p. 99.) 

Senator Kerauver. I am siviant that the American Bar Associa- 
tion, and possibly other organizations, may wish to file statements. 
So we will keep the record open for 1 week from today for any other 
statements. After that the record will be closed. 

The hearings are closed. 

We will stand in recess subject to further call of the Chair. 

(Whereupon, at 10:50 a.m., the hearing was adjourned.) 








APPENDIX 


DEPARTMENT OF JUSTICE LETTER TO SENATOR O’MAHONEY 


Marcu 12, 1959. 
Hon. JoserH C. O'MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear SENATOR O’MAHONEY: This is in connection with your letter of March 3, 
1959, concerning Senator Dirksen’s proposed declaratory judgment amendment to 
the premerger notification bill. Our files indicate that by letter of July 16, 1956, 
Attorney General William P. Rogers, then Deputy Attorney General, wrote your 
office concerning a similar proposal by Senator Dirksen. A review of the present 
provisions of the proposed amendment indicates that only two minor changes 
from Senator Dirksen’s earlier proposal have been made, e.g., “act” instead of 
“the antitrust laws”; and the deletion of the phrase, “bank, banking association, 
or trust company.” 

Attached for your convenience is the somewhat detailed letter the Division pre- 
pared on Senator Dirksen’s earlier proposal. I believe this will meet your request 
for Department views on the presently proposed declaratory judgment amend- 
ment. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 


JULY 16, 1956. 
Hon. JosePH C. O’MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committce on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak SENATOR O’MAHONEY: On the afternoon of Friday, July 13, 1956, Assist- 
ant Attorney General Hansen and his legal assistant, Mr. Bicks, met at your 
request with you and Senator Dirksen. Then, Senator Dirksen discussed in- 
formally an amendment he contemplated offering to H.R. 9424, passed by the 
House and now pending before the Senate Judiciary Commitiee. At the close 
of that meeting, you requested this Department to submit its views on Senator 
Dirksen’s possible amendment before the Senate Judiciary Committee’s scheduled 
meeting at 10 o’clock on the morning of Monday, July 16, 1956. 

The amendment, in essence, would vest Federal district courts “with juris- 
diction * * * to adjudicate the legality of any proposed or consummated ac- 
quisition with respect to which the Attorney General or his authorized repre- 
sentative * * * has threatened suit, or which any of them has otherwise offi- 
cially asserted to be illegal, under the antitrust laws.” Any “corporation * * * 
which is a party to such controversy,” that amendment goes on, “may bring 
suit against the United States to obtain a declaration of its rights with respect 
to such acquisiton and to have the legality of such acquisition finally adjudi- 
cated. * * *” Finally, the amendment concludes, “such suit may be brought 
* * * in any district in which the acquiring or acquired corporation resides 
or transacts business.” 

Comment on this broad wording is complicated by the complete absence of 
that public discussion hearings would likely evoke. Throughout the extensive 
hearings on H.R. 9424 not one witness suggested, or even referred to, the pro- 
posal this amendment embodies. As a result, we have not the slightest guide, 
for example, to gage what acts are meant to spell a “threatened suit” or official 
assertion of illegality. With this limitation, as well as the press of time, in 
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mind, these comments, first, sketch the amendment’s possible applications in 
light of this Department’s procedures for enforcing Clayton Act section 72 
Against this background, discussed, second, are constitutional questions this 
amendment might pose as well as, finally, its potentially drastic effects on see. 
tion 7’s enforcement. . 


First, the amendment would give Federal courts jurisdiction to “adjudicate 
the legality” of “any proposed or consummated acquisition with respect to which” 
this Department “has threatened suit, or * * * has otherwise officially asserted 
to be illegal, under the antitrust laws.” 

Its application, under present enforcement procedures, to “consummated” 
mergers is not clear. On the one hand, in no proceeding thus far against a 
“consummated” merger under amended section 7 has there been public announce- 
ment of intent to sue before a complaint was filed. Thus, if “threatened suit” 
means only public announcement, the amendment would apply to no such pro- 
ceeding thus far filed. 

On the other hand, this Department, with an eye to possible suit, may request 
information from merged companies. The bulk of such investigations, of course, 
do not result in suit. If, despite this fact, investigation alone be deemed a 
“threatened suit,” then difficulties immediately arise. 

This Department, for example, might be forced into court long before its case 
was prepared and, indeed, in cases where, were investigation completed, we might 
decide not to proceed. In the past 3 years alone, more than 120 letters of 
inquiry requesting information have been sent to merging companies. From 
these 120 inquiries, 6 proceedings, picked with an eye toward orderly develop- 
ment of a new provision’s enforcement, have resulted. Forcing this Department 
into court in all these cases would not only burden already crowded calendars 
but also dissipate scarce prosecutive resources and promote haphazard enforce- 
ment. 

Beyond that, where merged companies learn, not merely of our investigation, 
but of our intent to sue, generally a complaint is ready for filing. Then, com- 
panies may be officially informed their merger will be “asserted to be illegal” 
only in those rare cases where they may be willing to divest themselves volun- 
tarily of their allegedly illegal acquisition. In such cases we look toward entry 
of a consent judgment at the same time the complaint is filed. 

Were this amendment enacted, however, any such procedure for precomplaint 
negotiation of section 7 cases would likely be abandoned. Such negotiation is 
generally deemed unwise until a complaint has been prepared. And, under this 
amendment, we could not so inform defendants without surrendering to them 
completely the prosecutor’s traditional right to choose the time and place of suit. 
As a result, contrary to the wishes of many businessmen, the amendment would 
discourage this Department from entering into any precomplaint negotiation 
under section 7. Against this background, then, the amendment’s application to 
“consummated” mergers is difficult to foretell precisely. 

As applied to “proposed” rather than “consummated” mergers, the amend- 
ment’s intended application is still not clear. On the one hand, when companies 
definitely intend to merge, this Department may, prior to consummation, seek a 
preliminary injunction. Again, in no case where preliminary injunction has 
been sought has there been public announcement prior to court proceedings. 
Similarly, merging companies generally do not learn such a move is planned 
until the proceeding has been, or is about to be, filed. In cases of preliminary 
injunction, therefore, the amendment’s application is likewise difficult to gage. 

On the other hand, companies about to merge under present procedure may 
so inform this Department and seek a so-called premerger clearance. If the 
merger is “cleared,” this Department generally writes the acquiring company: 

“On the basis of the information submitted in this matter and the representa- 
tions of the parties involved, the Department does not presently intend to take 
action with respect to the proposed acquisition. It is understood, however, that 
the Department reserves the right to take action in the future if other evidence 
or subsequent developments should warrant it.” 


+The amendment would involve not only this Department but also the Federal Trade 
Commission. Thus, that agency’s comments, too, might well be sought. ‘This letter 
presents only this Department’s views. 
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- Such a letter, it seems clear, is not intended to bring the amendment into play. 

If the merger is not “cleared,” however, this Department generally writes: 

“On the basis of the information you have submitted it would appear that 
the proposed acquisition, if consummated, may result in a violation of the anti- 
trust laws. For this reason, the Department cannot undertake to withhold pro- 
ceedings in the event this acquisition is completed.” 

This letter sets forth no promise to sue, but merely that this Department cannot 
promise not to sue. And, let me emphasize, this difference may be a real one. For 
enforcement considerations may dictate not proceeding should a merger—even 
where clearance has been denied—be consummated.” 


II 


Were such language, or investigation short of presentation to merging com- 
panies of a proposed complaint, deemed to mean the Attorney General has 
“threatened suit, * * * or officially asserted (the merger) to be illegal,’ then 
this committee may wish to consider constitutional questions the amendment 
could pose. For the law is well settled, as the Supreme Court recently put it, that 
under our Constitution the judicial power extends* “only to ‘cases and con- 
troveries in the constitutional sense’ of a nature ‘consonant with the exercise of 
the judicial function’ and ‘appropriate for judicial determination.’ Each must 
present a ‘justiciable controversy’ as distinguished from ‘a difference or dispute 
of a hypothetical or abstract character * * *. The controversy must be definite 
and concrete, touching the legal relations of parties having adverse legal in- 
terests * * *. It must be a real and substantial controversy admitting of specific 
relief through a decree of a conclusive character, as distinguished from an opinion 
advising that the law would be upon a hypothetical state of facts.’ ” 

Applying this broad constitutional mandate, the Supreme Court, “especially 
where governmental action is involved,’ * has refused to intervene “unless the 
need for equitable relief is clear, not remote or speculative.’ Thus, the Court 
has held that “a controversy is not yet ripe for intervention” where governmental 
“intention is expressed but has not yet come to fruition (Ashmander v. Tennessee 
Valley Authority, 297 U.S. 288, 324), or where that intention is unknown (Great 
Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 412, 429-430) * * *.”° 

Finally, with reasoning most relevant to the proposed amendment to Clayton 
Act, section 7, the Court has held: ° 

“Determination of the scope * * * of legislation in advance of its immediate 
adverse effect in the context of a concrete case involves too remote and abstract 
an inquiry for the proper exercise of the judicial function.” (United Publie 
Workers v. Mitchell, 330 U.S. 75; see Muskrat v. United States, 219 U.S. 346; 
and Alabama State Federation of Labor v. McAdory, 325 U.S. 450.) 

In light of this settled law, the Constitution might well limit the amendment’s 
scope to those rare cases where a section 7 complaint, or petition for injunction, 
has been signed and potential defendants so informed. At any point short of this, 
there can be no reasonable assurance a proceeding will be filed, no assurance 
there will be, as the Constitution requires, a “controversy * * * definite and 
concrete,” “real and substantial,’* that Government action will “come to 
fruition.” ® 

This uncertainty takes on real meaning in light of this Department’s current 
program to mark out the limits of newly amended section 7. Court precedents 
now may shape that section’s effect for many years to come. With this in mind, 
the Government must pick its cases carefully to probe unsettled questions section 





2Thus, under existing procedure, companies contemplating merger may obtain in advance 
this Department’s views. These views are generally forthcoming in 3 to 6 weeks. Pro- 
cedure contemplated by the proposed amendment in contrast, would subject a final answer 
to all the delays attending litigation and would require the companies to await the results 
of the thorough field investigation and discovery procedures which the Government in the 
interest of justice would feel obligated to pursue. Private companies, in our judgment, 
would much prefer the existing procedure. 

8 Public Service Comm’s. v. Wycoff Co., 344 U.S. 237, 242-243. See also Longshoremen’s 
Union v. Boyd, 347 U.S. 222, 223-224; Eccles v. Peoples Bank, 333 U.S. 426, 432-434; 
Actna Life Insurance Co. vy. Bosworth, 300 U.S. 227; Ashmader v. Tennessee Valley 
eee’ 297 U.S. 286, 385; compare Maryland Casualty Co. v. Pacific Co., 312 U.S. 

70, 273. 

4 Eccles v. Peoples Bank, supra at p. 431 (italics added). 

5Tbid., at p. 434. 

6 Longshoremen’s Union v. Boyd, 347 U.S. 222, 224. 

7 Public Service Comm’s. v. Wucoff Co., 344 U.S. 237, 242. 

8 Eccles v. Peoples Bank, 333 U.S. 426, 434. 
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7 poses. Indeed, a complaint, at almost any time up to filing, may be abandoned 
should a better case, raising a like legal issue, arise. Thus, until a proceeding ig 
actually brought there may be no real assurance it ever will be. 

Support for this limited permissible application may be found in the history 
of the Declaratory Judgment Act. As the Supreme Court recently put it: * 

“The Declaratory Judgment Act of 1934, now 28 U.S.C., sec. 2201, styled 
‘creation of remedy,’ provides that in a case of actual controversy a competent 
court may ‘declare the rights and other legal relations’ of a party ‘whether or 
not further relief is or could be sought.’ ” 

Considering this act, as the Supreme Court has explained, it ”— 

“* * * was adjudged constitutional only by interpreting it to confine the 
declaratory remedy within conventi-nal ‘case or controversy’ limits. In Agsh- 
wander v. Tennessee Valley Authority, 297 U.S. 286, 325, the Court said, ‘The 
act of June 14, 1934, providing for declaratory judgments, does not attempt to 
change the essential requisites for the exercise of judicial power’ which stil] 
was to be tested by such established principles as that ‘the judicial power doeg 
not extend to the determination of abstract questions’ and that ‘claims based 
merely upon ‘assumed potential invasions’ of rights are not enough to warrant 
judicial intervention.’ ” 

Against this background the Declaratory Judgment Act may well approach 
these limits the Constitution imposes on the exercise of judicial power. To 
the best of our knowledge, never has anyone even tried to bring a declaratory 
judgment suit, to test antitrust legality, against the Government of the United 
States. From this it may follow that many question whether coustitutionally 
the act might have significant application to suits adjusting antitrust legality 
against the U.S. Government. 

Ill 


Even within its constitutionally permissible limits, the amendment might spell 
not only abandonment of our premerger cletrance p ogra but also a serious 
loss of enforcement initiative. Then defendants, rot this Department. conld 
choose the time and place of suit. At the present time sv.ne 17 lawyers are 
assigned to the section of the Antitrust Division with responsibility for, among 
other things, antimerger activity. In any one of our six merger cases defend- 
ants may have at their disposal at least this number of lawyers. Surrendering 
enforcement initiative would thus even further disadvantage our presently 
searce enforcement resources. 

Beyond that, as I have indicated, enforcing section 7 this Department must 
choose carefully which suits are brought and the forum in which they are filed. 
Enactment of this amendment would increase this already arduous task of 
planned enforcement. 

Finally, let me emphasize, enforcement effect might extend even beyond Clay- 
ton Act section 7. Enforcing all antitrust laws, this Department must take 
eare to husband its resources in the interest of overall effective enforcement. 
Adoption of the amendment might thus require taking staff off equally impor- 
tant antitrust activities to defend suits this Department might itself have 
brought. 


IV 


Apart from this amendment, let ine take this opportunity to underscore the 
importance of this committee’s prompt favorable action on H.R. 9424. Its 
provisions comprise most important recommendations made by the President to 
Congress. Enactment of this bill should make real strides toward our common 
goal of antitrust enforcement. 

Sincerely, 


WILLIAM P. Rocers, Deputy Attorney General. 


On page 5 at the end of line 25 add a new section as follows: 

“Sec. 3. The several district courts of the United States are invested with juris- 
diction to adjudicate the legality of any proposed or consummated acquisition 
with respect to which the Attorney General or his authorized representative or 
the Federal Trade Commission by any authorized representative has threatened 
suit, or which any of them has otherwise officially asserted to be illegal, under 
the antitrust laws. Any corporation, bank, banking association or trust com- 


® Public Serv. Comm’n. v. Wycoff Co., 344 U.S. 237, 141. 
2 Ibid. p. 242. 
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pany which is a party to such controversy may bring suit against the United 
States to obtain a declaration of its rights with respect to such acquisition and 
to have the legality of such acquisition finally adjudicated, whether or not fur- 
ther relief is or could be sought and during the pendency of such suit, the pro- 
posed acquisition shall not be consummated. Any such suit may be brought in 
the District of Columbia or in any district in which the acquiring or acquired 
eorporation resides or transacts business. Service of process in any such suit 
shall be effected in accordance with the Rules of Civil Procedure for District 
Courts of the United States. It shall be the duty of the Attorney General to 
defend any such suit, which shall be speedily determined by the district court 
having jurisdiction thereof. Whenever it shail appear to the court before which 
any such suit may be pending that the ends of justice require that other persons 
should be brought before the court, the court may cause them to be summoned 
whether they reside in the district in which the court is held or not, and sub- 
penas to that end may be served in any district by the marshal thereof. Any 
such declaration or adjudication shall have the force and effect of a final ad- 
judication or decree and shall be reviewable as such.” 


AMERICAN MINING CONGRESS, 
Washington, D.C., March 16, 1959. 
Hon. Estes KEFAUVER, 7 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Judiciary Committee, Washington, D.C. 

DEAR SENATOR KeFAUVER: When Mr. Peel testified before your subcommittee on 
March 6, it wus understood that the American Mining Congress would submit 
to you a specific recommendation as to the committee report language to accom- 
pany the mineral properties exemption contained in paragraph (7) of S. 442 and 
§. 1005. Accordingly, the following proposed language is respectfully submitted 
for your consideration : 

“Subparagraph (7) pertains to corporations engaged in mineral, mining, or 
timberland operations. Such companies, in order to stay in business, must con- 
stantly acquire mineral, mining, or timberland properties as their reserves are 
depleted in order to replenish their day-to-day supplies as well as to maintain 
reserves for future operations. In some instances, a corporation will purchase 
the property directly from the owner, or acquire a lease or other interest in the 
property. In other instances, it will, in the ordinary course of business, obtain 
an interest in such property by acquiring stock or other share capital in the 
corporation which owns the property. 

“In recognition of the foregoing, the bill exempts any acquisition which con- 
sists of undeveloped or partially developed mineral, mining, or timberland 
properties or interest in such properties, or any acquisition of stock or other share 
eapital of a corporation, 75 percent or more of the market value of the assets 
of which consist of undeveloped or partially developed mineral, mining, or timber- 
land properties or interests therein. ‘Mineral’ includes coal, oil, and gas, as well 
as other natural resources normally included in the definition of the word 
‘mineral.’ 

“The term ‘partially developed mineral, mining, or timberland properties’ is 
not restricted to properties from which minerals or timber have not been pro- 
duced and sold. The phrase may include properties which are producing on 
a commercial scale. 

“The term ‘partially developed’ does not have a uniform meaning in all of 
the wasting asset industries. In the case of coal and petroleum, partially de- 
veloped mineral or mining properties are properties from which the total quantity 
of the minerals produced or removed prior to the date of acquisition does not 
exceed the remaining minerals in the properties acquired. In those cases where 
the scope and character of mineral properties are not readily ascertainable 
(including in some cases coal and petroleum properties) the term ‘partially 
developed’ may include properties which require or are expected to require 
additional expolartory or development work or production facilities in the re 
covery of the mineral reserves. In mining or mineral properties other than coal 
and petroleum, a property—including a producing property—is only ‘partially 
developed’ when, for example, its recent rate of production has been sub- 
stantially less than its expected ultimate rate of production, or when its re 
covery potential can be increased substantially by improved operating methods 
or by imprevements or additions to its facilities. Each extractive industry 
upplies its own terms of art in defining the nature and character of a property. 
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This condition, therefore, must be fully recognized in applying the exemption 
prescribed in exemption (7).” 

As Mr. Peel testified on March 6, the words “undeveloped” and “partially 
developed” in paragraph (7) have different meanings and apply in different 
circumstances in the case of the various wasting asset industries, thus requiring 
different treatment. It is our understanding that the National Coal Association 
(whose representative at the hearings was also requested to submit specific 
recommendations) is recommending that the statutory language of paragraph 
(7) be amended to read as follows (words to be deleted are contained in 
brackets and new material is in italic) : 

“(7) Any acquisition of (i) stock or other share capital of a corporation 
75 per centum or more of the market value of the assets of which consist of 
undeveloped or partially developed mineral, mining, or timberland properties 
or (ii) the whole or any part of [such] undeveloped or partially developed 
mineral, mining, or timberland properties. In the case of coaé and petroleum 
partially developed mincral or mining properties are properties from which 
the total quantity of the minerals produced or removed prior to the date of ae- 
quisition does not exceed the remaining minerals in the properties acquired ,”, 

The American Mining Congress endorses the deletion of the word “such” 
from clause (ii) of paragraph (7), as provided above. Since the Mining Con- 
gress membership includes a major portion of the coal producers in the United 
States, the Congress is concerned with the application of paragraph (7) to’the 
coal mining industry. The American Mining Congress endorses the recom- 
mendation that a new sentence be added to paragraph (7), as provided above, 
insofar as the new sentence relates to coal properties. Although the Mining 
Congress does not represent the petroleum industry, we are advised by repre- 
sentatives of that industry that this sentence is likewise appropriate in the 
case of petroleum. 

On behalf of the American Mining Congress, I would like to thank you for 
your courtesy and concern with the problems of the mining industry in con- 
nection with the premerger notification proposals and for the opportunity to 
submit these suggestions. 

Sincerely, 
AMERICAN MINING CONGRESS, 
JULIAN D. CONOVER, 
Executive Vice President. 


ASSOCIATION OF REGISTERED BANK HOLDING COMPANIES, 
Washington, D.C., March 5, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Senate Committee on the Judiciary, 
Washington, D.C. 


Dear SENATOR KeEFAvuvER: I testified this morning at the hearing of your 
subcommittee with respect to S. 442 and S. 1005, and the effect of such acts 
upon acquisitions of stock and assets by bank holding companies registered 
under the Bank Holding Company Act of 1956 and by subsidiary banks of such 
bank holding companies. 

In my testimony you will find a recommended amendment to the bill which 
would add a new exemption (16) to the bill and which would clearly, I think, 
exempt acquisitions of either stock or assets, directly or indirectly, by a 
registered bank holding company and would make clear the exemption of 
asset acquisitions by bank holding companies’ subsidiary banks. Toward 
the end of my testimony a member of the committee’s staff, Mr. Donald Me- 
Hugh, asked whether or not an amendment sufficient to our purposes could 
be made by adding to exemption (9) on page 7 of the printed bill, line 12, 
the phrase “bank holding company” after “banking association.” I believe 
that I said such an amendment would be satisfactory, but at the time of 
my statement I had in mind only that part of our problem which involves 
asset acquisitions by banks and not the other part of our problem involving 
the activities of bank holding companies in acquisitions of stocks of banks. 

For the reasons set forth and the evidence I gave, our association feels that 
it would be within the spirit of the bill to exempt from the notification pro- 
visions of the bill acquisitions of bank stocks by bank holding companies, since 
prior notice in all cases must be given to the Federal Reserve Board and public 
notice is given in all such cases. 
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I realize that under the circumstances in which I agreed to Mr. McHugh’s 
suggested change in exemption (9) you might feel that this association felt 
that that amendment alone would be sufficient and it is for this reason that 
Iam writing you this letter to correct such impression, if given. 

May I again state that we hope that the subcommittee will recommend the 
amendment, exemption (16), which I proposed in my testimony, although the 
amendment which Mr. McHugh suggested would give us half a loaf and would 
be better than nothing. 

Thank you again for the privilege of appearing before you. 

Yours very truly, 
JosEPH H. CoLtMAN, President. 


NATIONAL COAL ASSOCIATION, 
. Washington, D.C., March 16, 1959. 
Mr. RAND DIxon, 
Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


DEAR Mr. Dixon: Attached is a copy of the original letter that I today had 
delivered to Senator Kefauver in response to his invitation for National Coal 
Association to submit views on an appropriate definition of the term “partially 
developed” in the extractive industries. I am enclosing additional copies of 
the recommended revised exemption, together with our suggested language for 
inclusion in any committee report. We very much appreciate the opportunity to 
submit views on this important question. 

Sincerely yours, 
Rosert E. LEE HALL, General Counsel. 


NATIONAL COAL ASSOCIATION, 
Washington, D.C., March 16, 1959. 


Re definition of the term “partially developed” in the extractive industries. 


Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, Judiciary Com- 
mittee, U.S. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: At the conclusion of my testimony before the Senate 
Antitrust and Monopoly Subcommittee on Friday, March 6, 1959, you asked that 
I submit to the subcommittee staff pertinent information to assist in the formu- 
lation of an appropriate definition of the term “partially developed” which is set 
forth in exemption (7) of S. 442. Pursuant to this invitation, I am submitting 
herewith suggested revisions of exemption (7) in S. 442, together with proposed 
explanatory language for inclusion in any report that may issue in connection 
with committee consideration of premerger notification legislation. 

As I indicated in my testimony before the subcommittee, it is absolutely 
essential that the word “such,” which appears in line 1, page 7, of S. 442, be 
deleted from exemption (7) if the provision is to have any practical effect in the 
bituminous coal industry. Moreover, it is our recommendation that the follow- 
ing sentence be added to exemption (7) in order to provide a statutory definition 
of what is meant by the term “partially developed” in the coal (and petroleum) 
industry : 

“In the case of coal and petroleum, partially developed mineral or mining 
properties are properties from which the total quantity of the minerals produced 
or removed prior to the date of acquisition does not exceed the remaining min- 
erals in the properties acquired.” 

It is most difficult to write an appropriate definition of the term “partially 
developed” for the bituminous coal industry. We have, however, made an 
earnest effort to do so in cooperation with representatives of the other extractive 
industries which were invited to submit views on this problem. There is 
attached for your consideration suggested explanatory language for inclusion 
in any subcommittee or committee report that may issue in connection with 
8.442. The explanation is designed to clarify the legislative history with respect 
to the intent and meaning of the words “partially developed” in the extractive 
industries. We understand that the principal extractive industriés affected by 


‘exemption (7) are in agreement on the proposed explanatory language and we 
join in recommending its adoption. 
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On behalf of the bituminous coal industry, we wish to express appreciation 
for the opportunity to submit additional information with a view to clarifying 
the meaning and intent of the mining exemption in S. 442. It is our hope that 
you will adopt our proposed changes in the statutory language of exemption (7) 
as well as the suggested legislative history in explanation thereof. 

Sincerely, 
Rosert E. LEE HALL, General Counsel, 


SUGGESTED EXPLANATION OF MINING EXEMPTION (7) oF S. 442 For INcLUSIOoN 
IN SENATE COMMITTEE REPORT 


Subparagraph (7) pertains to corporations engaged in mineral, mining, or 
timberland operations. Such companies, in order to stay in business, must 
constantly acquire mineral, mining, or timberland properties as their reserves 
are depleted in order to replenish their day-to-day supplies as well as to main- 
tain reserves for future operations. In some instances, a corporation will 
purchase the property directly from the owner, or acquire a lease or other 
interest in the property. In other instances, it will, in the ordinary course of 
of business, obtain an interest in such property by acquiring stock or other 
share capital in the corporation which owns the property. 

In recognition of the foregoing, the bill exempts any acquisition which con- 
sists of undeveloped or partially developed mineral, mining, or timberland 
properties or interest in such properties, or any acquisition of stock or other 
share capital of a corporation, 75 percent or more of the market value of the 
assets of which consist of undeveloped or partially developed mineral, mining, 
or timberland properties or interests therein. “Mineral” includes coal, oil, 
and gas, as well as other natural resources normally included in the definition 
of the word “mineral.” 

The term “partially developed mineral, mining, or timberland properties,” is 
not restricted to properties from which minerals or timber have not been 
produced and sold. The phrase may include properties which are producing 
on a commercial scale. 

The term “partially developed” does not have a uniform meaning in all of 
the wasting asset industries. In the case of coal and petroleum, partially 
developed mineral or mining properties are properties from which the total 
quantity of the minerals produced or removed prior to the date of acquisition 
does not exceed the remaining minerals in the properties acquired. In those 
cases where the scope and character of mineral properties are not readily 
ascertainable (including in some cases coal and petroleum properties) the 
term “partially developed” may include properties which require or are expected 
to require additional exploratory or development work or production facilities 
in the recovery of the mineral reserves. In mining or mineral properties other 
than coal and petroleum, a property—including a producing property—is only 
“partially developed” when, for example, its recent rate of production has been 
substantially less than its expected ultimate rate of production, or when its 
recovery potential can be increased substantially by improved operating 
methods or by improvements or additions to its facilities. Each extractive 
industry applies its own terms of art in defining the nature and character of 
a property. This condition, therefore, must be fully recognized in applying 
the exemption prescribed in exemption (7). 





REVISED MINING EXEMPTION (7) 


For inclusion in 8S. 442, 86th Congress 


“Any acquisition of (i) stock or other share capital of a corporation, 75 
per centum or more of the market value of the assets of which consist of 
undeveloped or partially developed mineral, mining, or timberland properties, 
or (ii) the whole or any part of [such]’* undeveloped or partially developed 
mineral, mining, or timberland properties. In the case of coal and petroleum, 
partially developed mineral or mining properties are properties from which 





1It is absolutely necessary that the word “such,” as indicated above, be deleted from 
exemption (7) in line 1 on page 7 of S. 442 for reasons set forth in testimony of National 
Coal Association and American Mining Congress before the Senate Antitrust Subcommittee 
on Friday, March 6, 1959. 
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the total quantity of the minerals produced or removed prior to the date of 
acquisition does not exceed the remaining minerals in the properties acquired.” ~ 


INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA, 
Washington, D.C., March 16, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Washington, D.C. 


DEAR SENATOR KEFAUVER: During the appearance of Mr. H. M. McClure, Jr., 
pefore your subcommittee on March 5, with respect to 8. 442 and 8S. 1005, who 
appeared on behalf of our association, you invited him to submit a definite 
suggestion as to how the exemption set forth in paragraph (7) of the bills might 
be amended to cure the defects of the bills as applied to the petroleum industry. 

In furtherance of your suggestion, we have discussed this matter with other 
mineral groups in the hopes of developing an amendment that would be satis- 
factory to all concerned. As a result of these efforts, we wish to suggest that 
the word “such” be deleted and an additional sentence be added to paragraph 
(7) so that this paragraph would read as follows: 

“Any acquisition of (i) the stock or other share capital of a corporation, 75 
per centum or more of the market value of the assets of which consist of unde- 
veloped or partially developed mineral, mining, or timberland properties, or 
(ii) the whole or any part of undeveloped or partially developed mineral, mining, 
or timberland properties. In the case of coal and petroleum, partially developed 
mineral or niining properties are properties from which the total quantity of 
the minerals produced or removed prior to the date of acquisition does not exceed 
the remaining minerals in the properties acquired.” 

In explanation of this exemption it is further requested that the committee 
report include the enclosed suggested material. 

We believe it is vitally important that the bill be amended so that the 
petroleum industry may carry on its day-to-day activities of buying and selling 
oil and gas reserves without delay. 

We shall very much appreciate your consideration of this matter. 

Very truly yours, 
RwvSSELL B. Brown. 


IN EXPLANATION OF MINERAL EXEMPTION (7) OF S. 442 


Subparagraph (7) pertains to corporations engaged in mineral, mining, or 
timberland operations. Such companies, in order to stay in business, must con- 
stantly acquire mineral, mining, or timberland properties as their reserves are 
depleted in order to replenish their day-to-day supplies as well as to maintain 
reserves for future operations. In some instances, a corporation will purchase 
the property, directly from the owner, or acquire a lease or other interest in the 
property. In other instances, it will, in the ordinary course of business, obtain 
an interest in such property by acquiring stock or other share capital in the 
corporation which owns the property. 

In recognition of the foregoing, the bill exempts any acquisition which con- 
sists of undeveloped or partially developed mineral, mining, or timberland prop- 
erties or interest in such properties, or any acquisition of stock or other share 
capital of a corporation, 75 percent or more of the market value of the assets 
of which consist of undeveloped or partially developed mineral, mining, or tim- 
berland properties or interests therein. ‘Mineral’ includes coal, oil, and gas, 
as well as other natural resources normally included in the definition of the 
word “mineral.” 

The term “partially developed mineral, mining or timberland properties,” is 
not restricted to properties from which minerals or timber have not been pro- 
duced and sold. The phrase may include properties which are producing on a 
commercial scale. 

The term “partially developed” does not have a uniform meaning in all of 
the wasting asset industries. In the case of coal and petroleum, partially 
developed mineral or mining properties are properties from which the total 


2The italicized language has been added in order to define what is meant by the term 
“partially developed” properties and has the general endorsement of the coal and petroleum 
industries. 


38777—59—8 








108 PREMERGER NOTIFICATION LEGISLATION 


quantity of the minerals produced or removed prior to the date of acquisition 
does not exceed the remaining minerals in the properties acquired. In those 
eases where the scope and character of mineral properties are not readily 
ascertainable (including in some cases coal and petroleum properties) the term 
“partially developed” may include properties which require or are expected to 
require additional exploratory or development work or production facilities in 
the recovery of the mineral reserves. In mining or mineral properties other 
than coal and petroleum, a property—including a producing property—is only 
“partially developed” when, for example, its recent rate of production has been 
substantially less than its expected ultimate rate of production, or when its 
recovery potential can be increased substantially by improved operating methods 
or by improvements or additions to its facilities. Each extractive industry ap- 
plies its own terms of art in defining the nature and character of a property, 
This condition, therefore, must be fully recognized in applying the exemption 
prescribed in exemption (7). 


{Oil and Gas News, Feb. 2, 1959] 
EXPLORATION SECTION 


SouTHERN MICHIGAN WILDCATTERS PLAY IT BY EAR 
(By Frank J. Gardner) 


About halfway between Detroit and Chicago, a hot new oil play is shaping up 
for 1959. In southern Michigan’s Hillsdale, Jackson, and Calhoun Counties, 
two recent Trenton-Ordovician oil strikes have outlined a 12-mile golden lane, 
and the leasing spree is on. 


AN ACCIDENTAL FIND 


It all began in January 1957, when, after a year and a half of spasmodic 
drilling, C. A. Perry completed his 1 Houseknecht (Scipio Township, 10-5s—3w) 
as the discovery well of Scipio field in northwestern Hillsdale County (OGJ, 
Sept. 1, 1958, p. 214). This was a non-technical location between two gravity 
highs. It was spudded in May 1955, and on final completion was rated good for 
800 barrels daily from the Trenton-Black River at 3,576 feet, after drilling to 
3,900 feet total depth. Official potential was 150 barrels daily on restricted flow. 

The Scipio strike attracted little attention at the time of completion, but in 
Sepember 1957, Aurora Gasoline Co. and McClure Oil Co. had a blowout at the 
1 Stevens, fourth well in the field. The well was controlled after flowing an 
estimated, 2,400 barrels daily, and Scipio hit the headlines all over the oil coun- 
try. As of the first of this year, the field had 25 producers in the Trenton. 


PLUS TWO ON TREND 


In late December 1958, a wildcat 12 miles northwest of Scipio in southeastern 
Calhoun County (Albion Township, 23-3s-4w) was finished for 296 barrels of 
oil per day on 26/64-inch choke. This was Tom Mask and McClure Oil Co. 1 
Rosenau. Again, the Trenton-Black River dolomite had paid off handsomely in 
southern Michigan. Producing depth for the Rosenau strike was 4,090 feet. 
Carter Oil Co. now is drilling a north offset to the discovery. 

Now comes news of yet another Trenton hit about halfway between Scipio 
and the Rosenau well, to anchor the trend in southwestern Jackson County. 
Turner Petroleum Corp. has potentialed its 1 Blair wildeat (Pulaski Township, 
20-4s-3w) for 265 barrels of oil in 22 hours. Choke size was 10/64-inch. Pay 
level here is 3,820-32 feet. 

These three Trenton discoveries have set off a leasing binge all over southern 
Michigan. The play involves 12 counties and spills over into northern Ohio. 


MEANS DRILLING IN THE DARK 


These are hit-and-miss operations. For production depends on spotting the 
dolomitized zones in the pay section. Structure apparently is secondary and has 
little influence on the oil accumulation. “We’re working in the dark,” say 
southern Michigan geologists. The productive pay is a secondary dolomite, 
tightly folded and fractured. At Scipio, the producing wells are structurally 
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jow to the dry outpost wells that have been drilled. Operators in the area are 
popeful that with the drilling of more wells and an expanded emphasis on cor- 
ing, a better understanding of the oil entrapment may be reached. Meanwhile, 
we can expect a rash of free-for-all wildcating up and down this 12-mile trend 
in 1959. 

lore, in southern Michigan, is an example of what the geologist faces in his 
frustrating hunt for stratigraphic traps. Here also is an illustration of an ill- 
explored province brought to life by an accidental discovery. The Trenton- 
Black River section, prior to the Scipio strike, was practically ignored by oil 
finders in Michigan. The earlier discoveries in that formation east of the pres- 
ent play (see map) should have alerted operators in the State to the possibilities 
of the formation as an oil source. But 2 years elapsed between the strikes at 
Northville (Wayne County) and Scipio. Now, the Trenton appears to be the 
pest clue to new fields of importance in the Wolverine State. 


{Business Week, Jan. 3, 1959] 
ANTITRUSTERS HEFT A NEW WEAPON AGAINST MERGERS 


Now that they’ve had a chance to study the Bethlehem decision, 
lawyers view it as a landmark in antitrust law. 

The steel case gives the antitrusters a set of answers for argu- 
ments raised in many pending cases. 

As a result, merger of competing companies is expected to be al- 
most impossible, unless both are small. 


The Government's authority to stop business mergers got a huge boost several 
weeks ago when a judge in New York City flatly turned down the proposed 
merger of two steel companies—Bethlehem Steel Co. and Youngstown Sheet & 
Tube Co. 

Lawyers who have been studying the decision since are convinced that it was 
a landmark in antitrust law. For one thing, both industry and Government 
lawyers agreed before the case was decided that it was a definite test of the 
1950 law that was intended to bolster the Government’s authority to stop a 
merger before it happens. Until the 1950 law was passed, the Government 
couldn’t prevent a merger from taking place and had been spectacularly unsuc- 
cessful in unscrambling mergers years after they had gone through. 

Significance: The verdict against the merger of Bethlehem Steel (No. 2 in 
the industry) and Youngstown Sheet & Tube (No. 6 in the industry) did two 
things : 

It gave the antitrust lawyers the biggest new weapon they’d found in years— 
and it gave businessmen with merger on their minds a very severe blow. 

It’s now becoming celar that the Youngstown-Bethlehem decision raised—and 
answered—many of the major arguments and legal theories involved in dozens 
of other merger cases. 

Particularly, the experts are taking a look. at mergers already in court—but 
not decided—involving such companies as Continental Can Co., Gulf Oil Corp., 
Brown Shoe Co., American Radiator & Standard Sanitary Corp., Crown Zeller- 
bach Corp.; Owens-Illinois Glass Co.; Procter & Gamble Co.; and Reynolds 
Metals Co. 

Looking at these mergers and merger proposals, here’s what the Bethlehem 
decision means: 

It sets up a tough line against any merger between companies that signifi- 
cantly compete with each other. 

It puts just as strict a ban on mergers that eliminate—or threaten to 
eliminate—an important source of supply or a significant sales market for 
other companies. 

It makes clear that a single product of a company—as well as the whole in- 
dustry line—can be used to test a merger’s legality. 

It demonstrates that a market area as small as a single State—or as big as 
several States, a whole region, or the whole Nation—can be used to measure a 
merger’s effect on competition. 

It underlines the importance of market share figures—both to define markets 


and to show a merger’s impact. 
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I. MAIN TARGET 


As a result of the Bethlehem ruling, acquiring a competitor virtually invites 
a lawsuit with the autitrusters. This is particularly true in industries that, 
like steel, are marked by relatively few competitors sharing the bulk of produc. 
tion or sales. 

In such an industry, it seems clear now, any merger between one “big” 
company and another would be declared illegal. And even a merger be 
tween a “big” and a “small” company in such a concentrated industry would 
probably hit the same snag. Reason: If allowed, it could well set off a trend, 
by encouraging the other big companies to buy up the remaining small com- 
panies. 

The antitrusters effectively used this argument against touching off g 
“trend” in the Bethlehem case—and got specific court recognition of this factor, 
The same argument will be used in virtually any merger case you can name, 

This does not mean, of course, that two small companies in an industry like 
steel could not merge. The Bethlehem case dealt with giants. There’s nothing 
there to suggest that, even in the steel industry, the Clayton Act necessarily 
bars any and every steel merger. And the antitrusters have already sanctioned 
“small” company mergers in the automobile industry. 

Ease of entry: Another factor is ease of entry into an industry. Steel is 
a big industry—even the “small” companies are, by comparison with small 
companies in other industries, really substantial in terms of investment and 
sales. It’s an industry that requires heavy outlays of capital in the first 
place, and similar financial resources to stay even. And according to the 
Bethlehem decision, the merger law was designed to prevent the elimination 
of even one competitor in such an industry. 

This factor varies with each case and each industry. But ease of entry could 
change the complexion of a merger seemingly similar to Bethlehem. 

For example, there has been at least a preliminary ruling at the Federal Trade 
Commission that Brillo Manufacturing Co. did not violate the merger law, even 
though it acquired a major competitor with a substantial share of the same steel 
wool market. Reason: New companies can easily enter this field: several have 
done so recently, and there are still as many companies in the field as there have 
been historically. 

II. WHAT PRODUCTS COMPETE? 


Of special importance—so far as other cases are concerned—is the guidance 
the Bethlehem case lays down for appraising the market facts in a merger. 
Often, the definition of a product market or a geographic market used by a 
court in a particular case will make or break the merger. 

In the Bethlehem case, Judge Weinfeld said any products with “peculiar 
characteristics and uses” make up a “line of commerce” or “product market” 
under the Clayton Act. This is the same test used by the Supreme Court in the 
du Pont-General Motors case to hold that automobile finishes and fabrics are a 
product market by themselves, separate from all other finishes and fabrics, 

Emphasis on Customer: The use of such a narrow test in both the Bethlehem 
and du Pont cases pretty much* wrapped up the final result—illegality. And 
this would be true in many of the pending cases, as well. It puts the emphasis 
on what customers buy from a seller and how they use what they buy rather than 
on how the seller thinks of the product. 

The Bethlehem decision does not rule out, however, an opposite approach using 
a broader test. In fact, acquisition of a beet sugar refining company by a cane 
sugar refining company has been blocked by a court—on grounds beet and cane 
Sugar are “reasonably interchangeable,” and so compete with each other. 

This broad test, however, is more often identified by the antitrusters with 
another recent Supreme Court decision on cellophane. It came in a monopoly 
case, not a merger case, and the antitrusters hope to avoid having it grafted 
permanently into the law on mergers. It's easy to see why. 

Du Pont Case: The Supreme Court said du Pont did not have an illegal 
monopoly of cellophane, because there is no narrow, separate market for cello- 
phane. It must compete with a host of other flexible wrapping materials, Thus, 
du Pont with a 75-percent share of cellophane escaped antitrust conviction be- 
cause cellophane accounts for less than 20 percent of the broader flexible 
wrapping materials market. 

Many of the pending cases pose this crucial issue on competition between 
products. The antitrusters realize that in some cases, a narrow definition of 
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production market will help them, while in others it will hurt them. If 
cans, for example, are a separate product line from glass bottles, then a 
merger of the No. 2 canmaker (Continental Can Co.) and the No. 3 glass bottle 
maker (Hazel-Atlas Glass) probably is not illegal. 

The same issue arises, but looks.different, in the»case of the Btown Shoe 
Oo.’s acquisition of G. R. Kinney Corp. The case may be the next important 
court decision under the merger law. 

Brown Shoe argues that the line of shoes it produces is not competitive with 
the line of shoes produced and sold by Kinney becauses the two lines sell in 
a different price range. 

The Government, on the other hand, argues that despite any differences in 
prices, both lines of shoes compete with each other for the customer’s dollar 
and must be considered a single line of commerce or market. 

In the case of Crown Zellerbach Corp.’s acquisition of St. Helens Pulp & Paper 
Co—now headed for court review—FTC said the market was coarse papers-— 
including wrapping, bag, and sack papers, and converting papers. The company 
argued that other coarse papers or papers in other fields that it said could be 
interchanged with the coarse papers should be included, but FTC rejected 
these arguments. The commission looked at the buyers. It concluded the 
narrow field was a proper market because the papers in it were sold to par- 
ticular customers for particular uses. As for substitutes, FTC said that while 
some products—such as containerboard—might theoretically replace each other, 
“there is little such substitution” by users in actual practice. 


III. DEFINING THE MARKET AREA 


Selection of the market area involved in a merger can go a long way in de- 
ciding its legality, too. And the Bethlehem case makes it plain that in any 
area where two companies each makes sales—even if only a small percentage 
of total industry sales—they compete with each other. Thus, a merger can be 
judged on its impact in a small geographic area—and not necessarily in the areas 
where the bulk of a company’s sales are. 

In the Crown Zellerbach case, FTC turned down the company’s argument for 
a broad market area. Instead, the Commission said an 11-Western-State area 
was the “natural market” for Western producers and that purchaser preferences 
and shipping costs have “effectively separated” the West as a competitive area 
from the rest of the country. 

In the Brown shoe case, both the companies and the Government recognize that 
the market area consists of a series of local markets. In fact, the Government 
in this case has undertaken a complete census and lists all the cities where 
Brown and Kinney sell a significant amount of shoes. 

To show how the antimerger law can be pinpointed to a really small market, 
an FTC hearing examiner recently ruled against a merger of sand suppliers 
in Ohio on a finding that the geographic market involved is the southern shore 
of Lake Erie from Buffalo to Sandusky and extending inland 12 miles. 


IV. IMPACT ON COMPETITION 


The Bethlehem case also sets out specific standards to judge a merger’s effect 
on competition. According to Judge Weinfield, if a merger does any one of these 
things, Congress meant the law to block it: 

Does it substantially increase concentration? 

Does it eliminate a substantial factor in competition? 

Does it eliminate a substantial source of supply? 

Does it create relationships between buyers and sellers that deprive rivals 
of either of a fair opportunity to compete? 

According to Weinfield, any one of them would have been enough to bar the 
merger. And the antitrusters point out this is one reason why the Bethlehem 
ruling—even though it came in a merger of real industrial giants—also applies 
to mergers involving much smaller companies. 

Weinfeld put special emphasis on the competitive impact of the steel merger 
on buyers. He says the antimerger law not only relates to competitive effects 
between the merging companies and their direct competitors, but to effects on 
buyers as well. 

Often, he says, the real competition that counts is rivalry among buyers for 
sources of supply. And the law was particularly designed to assure buyers of 
the widest possible freedom of choice in selecting suppliers. Hence, any merger 
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that removes one major source—thus reducing the alternates available to buyers 
—can violate the law. 

The FTC says much the same thing about Crown Zellerbach’s acquisition of 
St. Helens. The acquisition, FTC says, removes one of the few integrated paper 
companies in the market. 

Vv. WHAT LAW ALLOWS 


Does the Bethlehem ruling make all mergers illegal? The answer, of course,’ 


is no. After all, the FTC has counted over 900 industrial mergers or acquisi- 
tions of all types this past year—and there have only been about 40 antimerger 
cases filed by the Government since the law was made stricter in 1950. Not 
only are many mergers legal, but the antitrusters just cannot tackle even all of 
the questionable ones. 

Because of the broad sweep of the Bethlehem case, it’s also important to 
emphasize some of the specific things it does not do. 

The Bethlehem ruling does nothing to bar any acquisition of a failing cor- 
poration—a company that would have gone out of existence anyway, because 
of a hopeless financial situation. 

The ruling says nothing about conglomerate mergers—-in which companies in 
unrelated fields join enterprises. 

Undefined issue: Actually, a conglomerate merger has not been defined as yet 
by the courts. And the Government antitrusters have not yet specifically at- 
tacked one under the merger law, though several pending cases may raise con- 
glomerate aspects. 

The law is not clear on whether a chain grocery store, for example, would 
violate the merger law through a conglomerate type of acqusition in which it 
buys into a new market by taking over a local chain of stores. 

Not is the law clear on a more remote type of conglomerate, where one com- 
pany moves into one line or industry after another through the merger route. 
The antitrusters suspect they could attack such a string of mergers, since com- 
petition could be affected in any one or all of the industries involved. Anti- 
trusters suggest such move by a big company into an unrelated field could 
transform an industry previously made up of small companies into one domi- 
nated by giants. 

But, so far there has been no indication the Government will go to this point 
to file a case. And nothing in the Bethelehem case raises this issue. 





THE STATISTICS ON MERGERS—WHAT THEY PROVE AND WHAT THEY Fatt To Prove 


Research department, National Association of Manufacturers, May 1957 


FOREW ORD 


A great deal has been said recently on the subject of mergers—some favor- 
able—some unfavorable. Most of the comments have been directed to the 
quantitative aspects, but not entirely. 

In an effort to clarify to some extent this aspect of one of the normal methods 
of growth of business enterprise, we have undertaken, through research, to 
create a study using all available pertinent information to shed as much light 
as possible on this subject. 

While it may not be conclusive—at least it is indicative of the trend in this 
important area, the quantitative aspect of mergers. 

It is only fitting and proper to recognize the effort, both in time and thought, 
that went into its preparation on the part of those who have made this study 
possible. 

In conclusion, I believe it is safe to say that neither the apparent numerical 
increase itself, nor the lesser relative increase, measured by mergers, as com- 
pared to the total number of businesses in existence, present any cause for 
alarm or concern. 

Ernst W. Fartey, Jr., 
Chairman, Industrial Problems Committee 
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THE STATISTICS ON MERGERS 
WHAT THEY PROVE AND WHAT THEY FAIL TO PROVE 


The statistical material available on the subject of mergers is limited in scope, 
crude in methodology, and not closely related to the important public questions 
which arise in this field. We simply do not have the information necessary for 
drawing firm conclusions on the number, magnitude, importance, causes, or 
effects of mergers. 

Nevertheless, there is some point in reviewing such broadgage factual material 
as is available on this subject. Conclusive or not, this material is continually 
being cited as though it were conclusive. While it may not enable us to draw 
any positive conclusions, it is enlightening to see how flimsily based many current 
assertions on mergers are. We will not attempt to offer any new generalizations 
as to how alarming, or how reassuring, the recent trend of mergers has been. 
We will, however, have some comments to make on certain current generalizations 
which have gained some acceptance and which supposedly are based on statis- 
tical evidence. 


Trend in the number of mergers 


The most frequently cited statistics relating to mergers are the series on the 
number of mergers or acquisitions occurring each year. This procedure of 
merely counting cases has nothing to recommend it except its simplicity. But 
often these are the only figures cited to support recommendations for rather 
serious changes in Federal legislation. 

No Government body takes a census of mergers, which could be accepted as 
reasonably complete. The Federal Trade Commission simply lists the cases of 
which it finds some mention in financial manuals and trade journals, and at the 
end of the year adds up the number of such cases it has found. 

The Federal Trade Commission publishes two sets of figures each year: 

(1) A count of the number of mergers or acquisitions in all flelds of 
business, as reported in all the various publications the Commission follows. 
These figures are available for the years 1951 through 1956. 

(2) A count of the number of mergers and acquisitions occurring in 
mining and manufacturing, as reported in the financial manuals of Moody’s 
Investors Service and Standard & Poor’s Corp. records. Although this is 
more limited in scope than (1), it extends over a longer period—1919 
through 1956. This is a continuation of statistics originally compiled for 
the TNEC investigation in the late thirties. 

Discussions of the merger problem are sometimes confused by shifting back 
and forth between the two sets of figures. Series (1) is used when the most 
comprehensive figure is desired. Series (2) is used when the purpose is to make 
comparisons with the 1920’s or 1930's. 

The two sets of figures are presented in table 1, and the second is plotted in 
chart 1. (Data and charts, pp. 10-12.) These statistics call for a number of 
comments. 

First, the method of their compilation indicates that they are certainly not 
complete and casts doubt on the assumption that they even depict the trend 
accurately. Not all mergers are reported in financial manuals or journals— 
only those which are deemed by the editors to be of sufficient public interest. 
Furthermore, who knows how the attitude or policy of editors as to coverage 
may have changed over the years? We can only conclude that these counts of 
cases are limited to mergers which are above some vague level of public impor- 
tance—a level which is not precisely definable and which may have shifted 
substantially over the years. 

Second, the count includes acquisitions as well as mergers. In some cases 
the difference between an acquisition and a merger may be merely technical, as 
when a company acquires all the assets of another company, without acquiring 
the corporate entity as such. However, the count includes cases where only a 
part of a company’s assets changed hands—perhaps a division or an even smaller 
segment—leaving the old company still very much a going concern. 

A crude count of cases is not a very satisfactory method of describing the trend 
of mergers. It is as though we tried to judge the seriousness of automobile acci- 
dents by simply charting their number—a scratched fender counting the same 
as a total wreck. Or as though we counted the number of animals in the zoo, 
the white mouse and the elephant each counting as one animal. 








114 PREMERGER NOTIFICATION LEGISLATION 


Finally, one must wonder why these figures, even if their limitations are ig. 
nored, should cause anybody any concern. There are over 4 million independent 
firms in existence. The 905 mergers which are reported in 1956 represent only 
about two one-hundredths of 1 percent of this number. American business is not 
likley to go"down the’drain very fast at this rate—particularty since the tromber 
of new firms:coming into existence each year is about 400 times as great as the 
number merged or acquired in 1956. 

Over the long term, the number of separate business firms in existence has 
actually increased a little faster than the population of the country. This is 
illustrated by the last column of table 1. In 1919 there were 23 firms for each 
1,000 persons in our population and in 1956 there were 25. The ratio hag 
fluctuated slightly, varying between a low of 21 firms per 1,000 persons in 1943 
and 1944, and a high of 27 in the period 1948 through 1952. 

Much has been made of the fact that the number of mergers or acquisitions (in 
mining and manufacturing) was higher, in both 1955 and 1956, than in any other 
year since 1930. This was not too surprising since 1955 and 1956 were years of 
record business expansion. A firm desiring to expand has two choices: acquisi- 
tion, through merger, of properties already in existence; and acquisition of newly 
produced plant and equipment in the ordinary way. There are periods—the 
1930’s for example—when business was simply not expanding and hence both 
the number of mergers and the amount of business expenditures for new plant 
and equipment were low. In the 1950’s business has been in a phase of rapid 
expansion, and both number of mergers and amount of expenditures on new 
plant and equipment are higher than in the two previous decades. 

The figurese are too weak to yield any conclusions which can be accepted with 
confidence but even as they stand they suggest no untoward developments. It 
is therefore surprising to find them continually cited as evidence of a dangerous 
trend to concentration. An example is contained in a recent report by a congres- 
sional committee : 

“For one thing, the concentration of economic power to a degree that approaches 
the absolute in the hands of fewer and fewer large corporations continued 
throughout 1956 at an accelerated pace. Corporate mergers and acquisitions, 
for instance, which at a rate of 846 in 1955 attained a 25-year peak, climbed still 
further in 1956 to a new quarter-century record of more than 900 competitively 
significant mergers. 

“The impact of unrestrained merger activity on competition and on smaller 
companies which are trying to retain their grip on existence is obvious * * *#,”? 

(The reference to more than 900 competitively significant mergers in 1956 must 
have been a slip by the committee. The cases reported by the Federal Trade 
Commission include all mergers or acquisitions which come to their attention. 
In this compilation the Commission does not attempt to distinguish between 
mergers which are competitively significant and those which are not.) 

This emphasis on mere numbers of mergers suggests that many persons 
approach the problem with the assumption that mergers are like murders—if 
even one occurs it is too many, and a rising trend in the number is alarming 
indeed. If this were so the legal problem would be simple; the law could simply 
forbid all mergers just as it forbids all murders. 

Clearly, the law is based on a recognition that some mergers are good, some 
bad, and some neutral in their effects on our competitive economy. This being 
so, One wonders why a mere count of numbers, without distinction as to the 
effects of each merger on competition, should be regarded as having any alarm- 
ing implications. 


Assets involved in mergers 


We get one step (although not a very long one) closer to a sound basis for 
judging the magnitude of “the merger movement” if, instead of merely counting 
mergers and acquisitions, we estimate the dollar amount of assets which changed 
hands in those transactions. 

No official body has published such an estimate of the total assets involved 
in all mergers during any period. However, a congressional committee has 
published a list of the 1,593 mergers or acquisitions by manufacturing corpora- 
tions during the period 1948 through 1954, giving the assets involved in every 


1Seventh Annual Report of the Select Committee on Small Business. U.S. Senate, 85th 
Cong., 1st sess.. Rept. No. 46, p. 3. 
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ease where that information was available.’ Actually, the information on 
precise value of assets acquired was available in only 286 of the 1,593 cases. 
In an additional 379 cases the only information supplied was that assets 
acquired were below $1 million. It appears safe to assume that in the remain- 
ing 928 cases the assets involved were on the average very much smaller than 
$1 million. On this assumption, the NAM Research Department has estimated 
that the total value of assets acquired by manufacturing corporations through 
merger, during the years 1948 through 1954, was about $4 billion. 

To put this figure in perspective it should be noted that the total assets of 
all manufacturing corporations were $175 billion at the end of 1954. Thus only 
about 2 percent of manufacturing assets changed hands through merger and 
acquisition, during the entire 7-year period. 

Another significant comparison is with the value of the brandnew plant and 
equipment acquired by manufacturing corporations by the ordinary process of 
growth from within. These brandnew assets amounted to $70 billion over 
the years 1948 through 1954—17 times as great as the assets absorbed by merger 
or acquisitions. 

Even though our $4 billion estimate may be subject to a wide margin for 
error, it is clear that mergers and acquisitions have played a relatively insignifi- 
eant role in the recent expanison of manufacturing business generally 


Effects of merger on business size 


Statistics on the number of mergers, or even on the total value of assets 
involved, do not tell us much about the effects of mergers on the size distribution 
of business firms. We need to know whether these mergers are cases of large 
companies combining with each other, large companies buying up small com- 
panies, or small companies acquiring still smaller ones. 

Although general statistics are not available, it is obvious that there have been 
no cases in recent years of industrial giants consolidating with other industrial 
giants. The nearest approach to this has been the consolidation, in pairs, of 
the smaller automobile companies. Here obviously the operation was a desperate 
bid for survival rather than an attempt at dominating the industry. 

Since merger is a game in which all may play, it can result either in the large 
companies growing still larger, or in their smaller rivals catching up with them. 
We have no studies on this question for recent years, but an earlier study indi- 
eates that for the period 1940 through 1947 the smaller companies grew faster 
through merger than the bigger companies. 

This earlier study was prepared by the Division of Research of Harvard 
Business School. The results are summarized in chart II. For the 8 years, 
1940 through 1947, companies with assets of $1 to $5 million increased their 
assets by an average of 68 percent through their acquisitions of other concerns. 
For larger asset-size classes there is a consistent decline in this percentage, and 
the firms having assets of over $100 million increased their assets by only 
2 percent through merger. 

Thus the study of mergers during the period 1940—47 indicates that their chief 
role was to enable smaller concerns to gain ground on the very large corporations 
and, in many cases, to compete more effectively with them. 

No similar study is available for years since 1947. However, there is no reason 
for supposing that the results would have been significantly different for later 
years. At least these results demolish the commonly accepted myth that mergers 
invariably tend to increase the size of the largest companies relative to their 
smaller rivals, thus intensifying “industrial concentration.” 


Mergers compared with other methods of business growth 


As is well known, over the years certain business firms have grown to very 
great size. An important factual question is whether, typically, this great size 
has been attained through absorption of other companies by merger and acquisi- 
tion, or whether it has been attained by growth from within. 

There is factual information on this question, in the form of a survey by an 
expert from the academic world.‘ The survey covers the expansion of 74 typical 
large companies over the period 1900 to 1948. It indicates that only about one- 





4 Interim Report of the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, 84th Cong., 1st sess., 1955. 


*Butters, Lintner & Cary, “Effects of Taxation: Corporate Mergers,” Harvard Uni- 
versity, Boston, 1951, p. 267. 


‘ = J. Fred Weston, ‘‘Role of Mergers,’ University of California Press, Berkeley, 1953, 
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third of their growth during these years was accounted for by absorption of 
previously separate businesses. The remaining two-thirds of their growth was 
made possible by ordinary business expansion through investment of new 
capital—either retained profits or funds obtained in capital markets. 

Thus for the period 1900 to 1948 internal expansion has been the major means 
of growth for our large companies, with mergers and acquisitions playing a 
smaller role. 

A study covering more recent years, although limited to a smaller number of 
firms, has been published by the U.S. Chamber of Commerce.® This is limited 
to the Nation’s 10 largest (on basis of assets, as of 1955) industrial corporations, 
It compares their growth through mergers or acquisitions with their total growth, 
over the period 1921 through 1955. For the group as a whole, only 6 percent 
of their total increase in assets over this period is accounted for by mergers 
and acquisitions. Thus mergers have played a relatively minor role in the 
growth of the largest manufacturing corporations during the past 35 years, 


Reasons for merger 


An important question, but one on which it is virtually impossible to compile 
statistics, is the reasons for the occurrence of mergers. 

An adequate description of the reasons for any specific merger would have to 
explain why the acquiring company decided to expand in the first place and why, 
in the second place, it chose to do so through merger rather than through 
construction of new capacity. From the point of view of the acquired company, 
it would have to explain why the acquired company was willing to sell out and 
why it was able to find a satisfactory opportunity for doing so. It is difficult 
enough to pin down such an explanation in any specific case where all the facts 
are known, and still more difficult to compile statistics on the relative frequency 
of the various reasons. 

One statistical analysis of the reasons for merger, although only from the 
acquiring company’s side, was prepared by the Federal Trade Commission. It 
is summarized in table 2. Notice how inadequate this is for providing any basic 
understanding of why mergers occur. We are informed that in 804 out of 2,091 
mergers, the acquiring company gained the advantage of “larger capacity to 
supply old markets.” We get no inkling as to why the acquiring firm decided 
it was better to buy such capacity from an existing concern rather than to 
construct it anew. We are given no reason as to why it was economically 
advantageous for the selling firm to accept an offer that it was economically 
possible for the acquiring firm to make. In other words, the reasons for a 
merger cannot really be explained until there has been an exploration of all the 
alternatives open to both firms. 

About all that can be done is to list the various possible motives for merger, 
without attempting to assess their relative frequency, and recognizing that in 
practice any particular merger results from a complex balancing of advantages 
and disadvantages by both parties. The following is an attempt at such a list: 
Some possible reasons for merger 

1. On the part of the acquiring firm: 

(a) Acquisition of additional capacity for supplying an expanded market. 

(b) Acquisition of capacity in a new area. 

(c) Acquisition of new products—sometimes complementary to the old 
line, sometimes entirely unrelated. 

(d) Acquisition of customers of the acquired company. 

(e) Acquisition of trademarks. 

(f) Acquisition of patents. 

(9) Acquisition of personnel and organization. 

(h) Investment of idle capital. 

(i) Presentation of an advantageous offer by a firm which desires to sell 
out. 

(j) Desire to get into a new field, either for diversification or because the 
old field is declining. 

(k) Acquisition of a tax loss carryover. 
2. On the part of the acquired firm: 

(a) Lack of any suitable succession to present management. 

(6) Desire to convert personal assets into more liquid form in order to 
meet prospective inheritance taxes. 


5Chamber of Commerce of the United States, “Mergers—-Report of the Committee on 
Economic Policy,’’ 1957, p. 10. 
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(c) Desire to salvage whatever may be possible from a failing enterprise. 
(d) Presentation of an advantageous bid by a firm which desires to expand. 
(e) Desire to diversify personal holdings. 

(f) Inability to obtain needed capital. 

Many other motivations occur in practice. The combinations and variations 
are almost limitless. 

The general impression is that tax considerations have been a significant 
motivating factor in recent mergers. This is confirmed in a study by the 
Division of Research, Graduate School of Business Administration, Harvard 
University. The conclusions of that study are summarized as follows. (The 
study was prepared in 1950 and therefore does not take into account subsequent 
changes in the tax law) : 

“This analysis of our field cases indicates that for the period since 1940 taxes 


‘have been a major reason for sale for about two-fifths, or a little more, of the 


transactions in which the selling company had assets of between $15 and $50 
million as of the date of sale, for between one-fourth and one-third of the com- 
panies sold in the $5-$15 million asset size class, for a little over one-fifth of 
the companiees in the $1-$5 million class, and only rarely for thee sale of com- 
panies with assets of under $1 million. These fractions obviously represent 
only approximations of the percentage of tax-motivated sales, as we have de- 
fined this concept, but within reasonable limits they provide a basis for appraising 
the relative role of taxes as a motivating force for recent merger activity.” ° 

The same study goes on to point out that even where tax considerations are 
not the major reasons for a merger occurring, they may eause it to occur earlier 
than it otherwise would have. Furthermore, even where tax advantages are 
not a causative factor, they can affect the form of a merger transaction which 
is undertaken for other reasons. 


The effects of mergers 


The most imporatnt question in regard to mergers is not how many, or how 
big they have been, but what their effects have been on our competitive economy. 
Yet this question is one on which it is almost impossible to compile any statistical 
data. 

It should be obvious that mergers and acquisitions can have two kinds of 
effects: In the words of the Federal Trade Commission, mergers and acquisi- 
tions— 

1. “* * * may lead to socially desirable developments to the extent that 
they increase efficiency in production and distribution, or simply reflect a 
free and competitive market for used fixed assets.” 

Or they— 

2. ‘“* * * may also lead to undesirable results in that they may restrain 
or eliminate competition or tend toward monopoly in particular lines of 
goods or services.” * 

The mere fact that there were 905 mergers and acquisitions in 1956 does not 
tell us very much unless we know whether they were predominantly of type 1, or 
predominantly of type 2. If most mergers and acquisitions had effects of type 1, 
we should probably be happy that there were so many. On the other hand, 
we should be alarmed at even a small number of mergers if their effect is to 
restrain or eliminate competition. 

There is a fair presumption that most current mergers are of type 1, the type 
which benefits the economy through improved efficiency and the preservation of 
free markets in used facilities. This presumption arises from section 7 of the 
Clayton Act which forbids mergers or acquisitions wherg “* * * in any line of 
commerce in any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.” 

To contend that nevertheless many current mergers do substantially lessen 
competition is to contend that enforcement authorities have failed in their job. 
There are those who do so contend. It should be clear, however, that they 
cannot support that contention on statistics relating to the number of mergers 
or acquisitions occurring each year, or on any of the other statistics usually 
cited. Each case would have to be examined on its own merits, and that is a 
matter for the courts rather than the statisticians. 





* Butters, Lintner & Cary, op. cit., p. 16. 
7 Federal Trade Commission, “Report on Corporate Mergers and Acquisitions,” May 1955, 
pp. 9 and 10. 
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Concluding note 


Statistical studies of mergers are usually oriented toward determining whether 
the Federal law in that field, and its enforcement, are or are not adequate. The 
preceding discussion should make it clear how unsatisfactory existing statistieg) 
studies are for making such a determination. 

We may conclude with a salutary note of sense from a report of the Federa} 
Trade Commission : 

“* * * it is evident that fundamental property rights and freedom to exercise 
them in entering or withdrawing from business is involved whenever regulatory 
sanctions are involved. In general, from the viewpoint of overall efficiency ang 
freedom of opportunity in the economy, the guiding principle in applying sane. 
tions should be that unless some compelling considerations such as public safety 
or some element of monopoly, such as substantial lessening of competition or 
tendency to create monopoly, or some unfair aspect of competition is present, the 
rights and freedoms of neither the acquirer nor the acquired should be abridged, 
The proper application of this principle further requires care to distinguish be 
tween protection of competition, which is in the public interest, and protection 
of competitors against competition, which may have adverse effects on efficiency 
in industry and trade, and thereby adversely affect the public interest.”* [Bm- 
phasis added. | 


TABLE I.—Trends in number of mergers and acquisitions, and in total number of 
business firms in operation 





Number of mergers and Business firms in operation 
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Manufac- Number of 
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See footnote at end of table, p. 119. 





§ Federal Trade Commission, op. cit., p. 105. 
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Taste I.—Trends in number of mergers and acquisitions, and. in total number of 
business firms in operation—Continued 














cepa 
Number of mergers and Business firms in operation 
acquisitions 
Year | 

Manufac- | Number of 
turing and All firms 2 | Total number |firms per 1,000 

mining of firms 3 persons in 

firms ! population 
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NEN 8 3s. odes seucadias 387 617 4, 190, 000 26 
IO hoe 8 vais dae de nadbt sau 525 846 4, 189, 000 26 
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1 Includes only cases reported in Moody’s or Standard & Poor’s financial manuals. 

2 Includes cases reported in financial manuals, trade press, and other sources. 

3 Annual average, 1919 to 1954; Jan. 1, 1955 and 1956. 

Sources: For nu'nber of mergers and ac quisitions—Federal Trade Commission, ‘‘Report on Corporate 
Mergers and Acquisitions, ’’ May 1955, p. 33, Also press releases June 18, 1956 and Feb. 14, 1957. For num- 
ber of business firrrs in operation—19i9-28, Raymond W. Golds~ it’, ‘‘A Study of Savings in the United 
States,” vol II, p. 475; 1929-56, U.S. Department of Commerce, ‘‘Survey of Current Business.” 


TABLE 2.—An analysis of 2,091 mergers or acquisitions occurring between Janu- 
ary 1, 1951, and July 31, 1954, according to the advantages resulting to the 
acquiring firm 


Estimated 

number 

Advantage to acquiring firm of cases 

7. Targer capacity to supply old markets... sn nines 804 
Ir unr NOTE” DOUCRCOUN BENNO cs creepiness meee kenermaaere 497 
I NN a ak ek 448 
4. Facilities to supply goods formerly purechased_____----_-------------- 252 
5. Same type of facilities, in market not previously served__________---~ 210 
6. Facilities to process or distribute goods formerly sold____._.__._--_----- 168 
one tal empty plant, patents. 66: ) ou 4, ae re ttndcenesee 161 


1Total adds to more than 2,091 since in some cases more than one advantage resulted 
from the merger. 


Source: Federal Trade Commission, ‘‘Report on Corporate Mergers and Acquisitions,” 
May 1955, p. 51. 
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STATEMENTS BY GOVERNMENT AGENCIES 


(The following statements by Government agencies were presented 
to the subcommittee during the 1958 hearings :) 


THE DEPARTMENT OF JUSTICE 


STATEMENT BY RopsertT A. BicKs, First ASSISTANT TO THE ASSISTANT ATTORNEY 
JENERAL IN CHARGE OF THE ANTITRUST DIVISION, RE S. 198, 721, 722, ann 3479 

‘ _ ~ “ 

BILLS PROPOSING AMENDMENTS TO SECTIONS 7, 11, AND 15 OF THE CLAYTON Act 


I appear today at the request of your chairman to present Justice Department 
views on four bills, S. 198, 721, 722, and 3479—all proposing significant amend- 
ments to the Clayton Act. In addition, your chairman has also requested eom- 
ment on a proposal which would amend the Clayton Act’s section 7 to provide 
for declaratory judgment proceedings. I have since been advised that the fea- 
tures of the proposed amendments dealing with bank assets acquisitions are no 
longer included in the agenda for consideration during this hearing.’ Against 
that background, I shall focus today on the premerger notification and declara- 
tory judgment provisions which directly affect the Department’s enforcement 
and prosecution responsibilities under the Clayton Act. 

I. First, the need for premerger-not-fication legislation and how features of 
the proposed bills meet this need. 

The need for premerger notification stems from problems inherent in the pres- 
ent means available for discovering mergers before they occur. The Antitrust 
Division’s merger responsibilities in the past have kept the better part of 10 
percent of its lawyers engaged in discovering mergers with potential anti- 
competitive effect before they occur. With some 10 major merger cases now 
advanced to a stage of actual litigation * and several others pending, the merger 
workload has outgrown the section exclusively set up for handling merger prob- 
lems. To meet demands for sufficient and experienced Division personnel to 
continue surveillance, inquiry, and investigation of this important antitrust work, 
merger responsibilities have been extended to all of the Division's litigating sec- 
tions and to its seven field offices. 

Basically, however, before a merger can be appraised, it must be discovered. 
And a good part of the junior staff members’ time and effort is devoted to review- 
ing trade journals, financial newspapers, and investment manuals to ferret out 
mergers and acquisitions significant under section 7. From January 1953 to 
date the staff has reviewed more than 2,500 reports of mergers and acquisi- 
tions. When the Division believes that the merger may have those competitive 
effects section 7 prescribes, further inquiry is required. Special merger files 
have been set up in more than 200 instances—since January 1953—which merited 
detailed inquiry. 

Premerger notification should substantially relieve this investigative burden. 
Staff members would no longer be required to devote a considerable measure of 
their time to scanning in the same manner a variety of publications and fiaancial 
periodicals. More important, many mergers not presently published in advance 
of consummation would be brought to the Department’s attention. 

This advance knowledge could spell a real enforcement advantage. A survey 
of the 200 mergers which, since 1953, have merited special inquiry reveals that 
the Department did not know of 60 of these mergers prior to this consummation. 
This means that in nearly 30 percent of our special inquiries, we had no chance 
to even consider moving for a preliminary injunction. Moreover, in the 60 in- 
stances where this Department was in the dark prior to consummation, we had 


1For Department views on amendments to sec. 7 to include bank asset, as well as bank 
stock acquisitions, see statement by former Attorney General Herbert Brownell, Jr., 
before the Senate Banking and Currency Committee, February 18, 1957, re committee print 
(Jan. 7, 1957), “To Amend and Revise the Statutes Governing Financial Institutions and 
Credit,” statement by Victor R. Hansen, Assistant Attorney General in Charge of the 
Antitrust Division, before the House Banking and Currency Committee, July 18. 1957, re 
S. 1451 and H.R. 7026, “To Amend and Revise the Statutes Governing Financial Institu- 
tions and Credit.” 

2 United States v. Brown Shoe Co., Inc. ; United States v. American Radiator & Standard 
Sanitary Corp.; United States v. Continental Can Co., Inc., and Hazel-Atlas Glass Co.; 
United States vy. Continental Can Co., Inc. (Robert Gair) ; United States v. Maryland € 
Virginia Milk Producers Association, Inc.; United States v. Owens-Illinois Glass Co.; 
United States vy. Bethlehem Steel Corp. and The Youngstown Sheet & Tube Co.; United 
States vy. El Paso Natural Gas Company and Pacific Northwest Pipeline Corp.; United 
States vy. Lucky Lager Brewing Co. of San Francisco and Fisher Brewing Company ; United 
States y. Columbia Pictures Corp.; Screen Gems, Inc., and Universal Pictures Co., Inc. 
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no choice but to face the quite understandable judicial reluctance to tear asunder 
that which had already been joined. Advance notification thus would insure a 
chance to move for preliminary injunction as well as avoid practical difficulties 
jnvolved on ‘unscrambling the omelette.” 

With premerger notification, not only will the enforcement burden be eased, but 
the business community may be benefited as well. A frequent complaint by law- 
yers representing merging companies is that disruption of business plans is les- 
sened by Department action before merger consummation. Even in cases where 
merging companies elect not to utilize the Department’s clearance program, it 
has been repeatedly urged that suit before consummation is preferable to dives- 
titure proceedings. Premerger notification would therefore be a real step for- 
ward by systematizing the process by which mergers are sifted and enabling 
more prompt action when merited. 

Further, evenhanded enforcement requires notification. With that require- 
ment, a company that tries to conscientiously obey the law and seek advance 
approval, would no longer have to stand by and watch its close-mouthed rival 
consummate a merger, thereafter relying on the natural indisposition of an 
enforcement agency or a court to proceed against a fait accompli. Thus, mini- 
mized is the element of chance discovery in any decision to sue. 

Now, do measures in the pending bills meet this need for premerger notifica- 
tion? The notice and waiting provisions of S. 198 are similar to those in S. 722, 
and both of these Senate bills encompass many of the same provisions in- 
cluded in H.R. 2143, which former Attorney General Herbert Brownell, Jr., com- 
mented on before the House Antitrust Subcommittee on March 6, 1957. At the 
outset, these bills require notice from merging corporations only “where the com- 
bined capital, surplus, and undivided profits of the acquiring and the acquired 
corporations are in excess of $10 million—a figure which we believe strikes an 
effective and fair balance. This requires notification of mergers likely to be 
significant, but at the same time avoids an unnecessary burden on prosecuting 
staffs and the smaller businessmen by not requiring notification of mergers less 
likely fraught with anticompetitive effects. This figure also is in accord with 
the views of the Federal Trade Commission, whose Chairman indicated the fol- 
lowing in an appearance before the House Antitrust Subcommittee : * 

“Going over our records we find that a figure of $10 million would cover over 
half of the mergers and acquisitions of which we have knowledge. Further- 
more, that would include, I think, most of the acquisitions that have economic 
effect.” 

In connection with differences between the two bills in the amount of time 
before which notice must be given to the Commission or Board and the Attor- 
ney General, I am of the view that S. 722’s 60-day advance notice is preferable 
to S. 198’s 20-day provision. The 60-day limit would insure the Government 
adequate time to process, evaluate, request additional information, and if neces- 
sary, make preparations for stopping the merger by court process. While S. 198’s 
20-day limit also contains the added proviso that “the Commission or 
Board or Attorney General, before the expiration of * * * [the 20-day] period, 
may * * * extend such a waiting period to a period not exceeding 90 days 
** *” T am afraid the normal processing functions and the added margin of 
safety would make S. 198’s 20 plus 90 days the rule rather than the exception. 
In short, 60 days strikes a reasonable balance. 

Both bills agree in requiring merging corporations to furnish along with 
such notice, “the names and addresses, nature of business, products or services 
sold or distributed, total assets, net sales, and trading areas of both the acquir- 
ing and the acquired corporations.” This data consists mainly of the type of 
information already prepared by merging companies. 





seanetines before Antitrust Subcommittee of the House Judiciary Committee, Jan. 16, 
me 2. 
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Next, the bills specify: “The parties shall furnish within 30 days after request 
therefore such additional relevant information within their knowledge or contro 
as may be requested within * * * [a certain time limit] * * * after delivery of 
notice of the proposed acquisition by the Commission or Board vested with 
jurisdiction under section 11 of this act or by the Attorney General. * * * This 
language would insure that no business is obliged to produce information not 
within its knowledge or which it cannot, with some reasonable effort, secure. 
It also limits the time during which enforcement agencies might, pursuant to 
this provision, request information after delivery of notice. 

The Department voices no objection to either the 90-day limit proposed jn 
S. 198 or the 60 days in 8S. 722, but some cutoff period seems essential for 
limiting the time in which enforcement agencies might require corporations 
merging to furnish information. Without such provision merging companies 
could, for example, be compelled to produce data long after the merger had 
been consummated—and even after suit had been filed by the Government. 
Time limits both as to the supplying and requesting of this information mini- 
mize chances for undue burden both on the Government and the _ business 
community. 

The pending bills go on to provide: 

“Any corporation willfully failing to give notice or to furnish the required 
information shall be subject to a penalty of not less than $5,000 nor more than 
$50,000 which may be recovered in a civil action brought by the Attorney Gen- 
eral.” Inclusion of the “willful” intent element makes purely inadvertent 
failures to notify or furnish information not subject to punishment. Only the 
“willful” violator of these provisions would be forced to pay. This civil remedy, 
moreover, is the sole means for enforcing compliance with notification pro- 
visions. 

From the requirements, S. 198 and S. 722, with minor variations, are alike 
in exempting from notice and waiting several categories of commercial trans- 
actions with no likely antitrust significance. S. 722, moreover, goes further than 
S. 198 in setting up (quite wisely, to our view) several additional exemptions 
for still other categories of transactions which would have little, if any, con- 
sequence under the antitrust laws. And in my concluding remarks on the pre- 
merger notification, I will suggest for this committee’s consideration, 3 or 4 
other types of transactions which might properly be exempted from the notice 
and waiting requirements. 

First, consider the exemption provisions common in both bills. S. 198 and 8. 


oO 


722 exempt “any acquisition of stock when the stock acquired or held does not 
exceed * * * [a certain percentage] * * * of the voting rights * * *.” While 
S. 198 uses a percentage of 15, I believe the 10 percent figure of S. 722 reflects 
the general rule—although let me emphasize that there may be significant exemp- 
tions—that 10 percent common stock ownership in a corporation seldom repre- 
sents effective control. Thus carved out from notice strictures are de minimis 
stock acquisitions—made, if you will, with an eye to investment rather than 
control. 

Second, even when a purchase spells more than 10 percent voting control, 
immunity would nonetheless apply when “in a single transaction or series of 
related transactions * * * the fair market value of the consideration paid for 
such stock” does not exceed $1 million. Since this exemption also seeks to insure 
exclusion of routine de minimis stock acquisitions, Division records and experi- 
ence indicate that transactions amounting to less than $2 million figure of 8, 722 
would be adequate for omission from notice and waiting requirements. 

Another feature with minor variances in the proposed bills would exempt 
asset acquisitions which “in a single transaction or series of related trans- 
actions by one corporation of assets of any other corporation if the fair market 
value of the consideration paid for such assets in such transaction or trans- 
actions (after deducting the portion thereof comprising stock in trade used in the 
ordinary course of the * * * corporation’s business * * *) does not exceed $1 
million” under S. 198 and “$2 million’ under S. 722. Again, on the basis of 
Division records and experience, I believe S. 722’s $2 million or less limit would 
eliminate the vast majority of de minimis asset acquisitions. In addition, this 
provision in both bills would exclude—regardless of dollar amount—purchases 
of stock, supplies, and material usually undertaken in the course of daily business 
as well as any routing acquisition of a selling corporation’s stock in trade. 
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Aside from minor differences in language both bills seek to exclude any ac- 
quisition by any corporation, if the acquiring corporation, prior to such acquisi- 
tion, owned directly or indirectly, more than 50 percent of the outstanding voting 
stock of the corporation whose stock, or other share capital, or assets are ac- 
quired. I believe the language in S. 722 more clearly pinpoints the exemption 
from notice requirements, all transfers of stocks, or assets between parent and 
50 percent-owned subsidiaries. As a practical matter, such subsidiaries are al- 
ready controlled by its parent, and small purpose would be served by requiring 
notice of transactions between them. It would also exclude transactions carried 
on between two or more subsidiaries of a common parent which owns 50 percent 
or more voting interest in each subsidiary. 

The remdining exemption in common with both bills is “any acquisition 
of stock or assets which, under specific provision of law, requires the approval 
in advance of a Commission or Board or other agency of the United States, 
and when so approved is exempt [under any specific provision of law] from 
the provisions of this section.” This exemption would permit regulatory agen- 
cies to exercise their powers under their organic statutes unimpaired by the 
provisions of this proposed law. Safeguarding, as this provision does, some 
notice of regulatory action to the Attorney General, transactions within this 
eategory should be exempt. 

This completes the list of exemptions provided by S. 198, perhaps with a view 
that the additional exemptions contained in S. 722 might better be handled 
by regulation under the waiver provisions* given to the Attorney General and 
the appropriate Commission or board by both bills. It would seem, however, 
that the additionzl exemptions contained in S. 722 and those that I will suggest 
for the committee’s consideration are similar types of commercial and non- 
commercial transactions which seldom invoke application of the antitrust laws. 

S. 722 provides a further exemption for stock acquisitions “which do not 
increase, directly or indirectly, the acquiring corporation’s share of voting 
rights in any other corporation.” Such a provision would properly exclude 
from notice requirements, transactions which ordinarily have no antitrust sig- 
nificance. This would include receipt of stock dividends, certain assertions 
of preemptive rights, as well as purchase by a corporation of any of its own 
outstanding stock. 

Provision is also made in S. 722 for exempting from notice, the “acquisition by 
any corporation of bonds or other obligations without voting rights of any other 
corporation, securities issued by the United States, or by any State, Territory, 
or insular possession thereof, or by any political subdivision or public agency 
or instrumentality of one or more of any of the foregoing.” Excluded by this 
provision would be countless transfers of bonded indebtedness with no acquisi- 
tion of voting rights. Where security transfers are involved, focus for anti- 
trust concern is primarily on voting control; nonvoting security transactions, 
therefore, generally raise few antitrust problems. In addition, this provision 
exempts purchase of Government and municipal bonds. Such acquisitions gen- 
erally pose no antitrust issue. 

Acquisitions of real property, solely for office space or residence use are also 
exempted by S. 722 from the notice requirements. This permits corporations 
to relocate, expand office facilities, or establish new offices without necessitating 
notice to the Government of transactions with probably no conpetitive con- 
sequence. In point of fact, to insure this exemption’s intended effect, this com- 
mittee might well consider substituting the word “primarily” for the present 
language “solely.” 

Next, S. 722 exempts “any acquisition by any corporation from the Govern- 
ment of the United States.” This language insures that premerger notification 
would in no way conflict with notification and clearance procedures Congress has 
specified for disposal of particular Government property. The separate disposal 
statutes, not this general premerger notification provision, would control. 

And finally, S. 722’s exemptions conclude by giving an immunity to acquisi- 
tions which are made “solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company in the ordinary course of its business.” 





The waiver provisions serve as a built-in safeguard to insure that transactions with no 
likely competitive significance and deserving exemption—whether or not foreseen now— 
would be excluded. Beyond any unpredicted but deserving exemptions, waiver provisions 
might also take care of transactions so infrequent as to be inappropriate for statutory 
treatment, as well as particular instances of hardship as they arise. 
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This exempts routine asset investments by banks and insurance companies, 
As a practical matter, it applies particularly in insolvency, foreclosure, develop. 
ment, and leaseback situations. 

Beyond the exemptions specified by S. 722, I wish to suggest several other Sorts 
of transactions this committee may also deem worthy of exempting from the 
notice and waiting requirements. These are: First, sales of assets or stock 
pursuant to court or Government agency supervised dissolution ; second, acquisj- 
tion of stocks or assets by or from any foreign corporation unless such foreign 
corporation is engaged in commerce in the United States; third, stock and 
asset acquisitions by corporations engaged wholly in religious, educational, or 
charitable activities; and fourth, acquisition of stock or assets by a corpora- 
tion in connection with a financing or borrowing transaction where title to such 
stock or assets is acquired for collateral or security purposes. These trans. 
actions, like most of the others we have considered, so rarely raise antitrust 
problems that they might well be exempted from notice requirements. 

II. Turning now to the proposal to amend section 7 to provide for declaratory 
judgment proceedings by any corporation or party threatened with suit under 
section 7. 

1. First, the amendment would give Federal courts jurisdiction to “adjudicate 
the legality” of “any proposed or consummated acquisition with respect to which” 
this Department “has threatened suit, or * * * has otherwise officially asserted 
to be illegal, under the antitrust laws.” 

Its application, under present enforcement procedures, to “consummated” 
mergers is not clear. On the one hand, in no proceeding thus far against a 
“consummated” merger under amended section 7 has there been public announce- 
ment of intent to sue before a complaint was filed. Thus, if “threatened 
suit” means only public announcement, the amendment would apply to no such 
proceeding thus far filed. 

On the other hand, this Department, with an eye to possible suit, may request 
information from merged companies. The bulk of such investigations, of course, 
do not result in suit. If, despite this fact, investigation alone be deemed a 
“threatened suit,” then difficulties immediately arise. 

This Department, for example, might be forced into court long before its 
case was prepared and, indeed, in cases where, were investigations completed, 
we might decide not to proceed. In the past 4 years alone, more than 150 
letters of inquiry requesting information have been sent to merging companies, 
From these 150 inquiries, 14 proceedings, picked with an eye toward orderly 
development of a new provision’s enforcement, have resulted. Forcing this 
Department into court in all these cases would not only burden already crowded 
calendars but also dissipate scarce prosecutive resources and promote haphazard 
enforcement. 

Beyond that, where merged companies learn, not merely of our investigation, 
but of our intent to sue, generally a complaint is ready for filing. Then, com- 
panies may be officially informed their merger will be “asserted to be illegal” 
only in those rare cases where they may be willing to divest themselves volun- 
tarily of their allegedly illegal acquisition. In such cases we look toward entry 
of a consent judgment at the same time the complaint is filed. 

Were this amendment enacted, however, any such procedure for precomplaint 
negotiation of section 7 cases would likely be abandoned. Such negotiation is 
generally deemed unwise until a complaint has been prepared. And, under this 
amendment, we could not so inform defendants without surrendering to them 
completely the prosecutor’s traditional right to choose the time and place of suit. 
As a result, contrary to the wishes of many businessmen, the amendment would 
discourage this Department from entering into any precomplaint negotiations 
under section 7. Against this background, then, the amendment’s application to 
“consummated” mergers is difficult to foretell precisely. 

As applied to “proposed,” rather than “consummated” mergers, the amend- 
ment’s intended application is still not clear. On the one hand, when companies 
definitely intend to merge, this Department may, prior to consummation, seek a 
preliminary injunction. Again, in no case where preliminary injunction has been 
sought has the Department made the first public announcement prior to court 
proceedings. Similarly, merging companies generally do not learn such a move 
is planned until the proceeding has been, or is about to be, filed. In cases of pre- 
liminary injunction, therefore, the amendment’s application is likewise difficult 
to gage. 
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On the other hand, companies about to merge under present procedure may so 
inform this Department and seek a so-called premerger clearance. If the merger 
is “cleared,” this Department generally writes the acquiring company: 

“On the basis of the information submitted in this matter and the representa- 
tions of the parties involved, the Department does not presently intend to take 
action with respect to the proposed acquisition. It is understood, however, that 
the Department reserves the right to take action in the future if other evidence 
or subsequent developments should warrant it.” 

Such a letter, it seems clear, is not intended to bring the amendment into play. 

If the merger is not “cleared,” however, this Department generally writes: 

“On the basis of the information you have submitted, it would appear that the 
proposed acquisition, if consummated, may result in a violation of the antitrust 
laws. For this reason, the Department cannot undertake to withhold proceedings 
in the event this acquisition is completed.” 

This letter sets forth no promise to sue, but merely that this Department can- 
not promise not to sue. And, let me emphasize, this difference may be a real one. 
For enforcement considerations may dictate not proceeding should a merger— 
even where clearence has been denied—be consummated.® 

2. Were such language, or investigation short of preSentation to merging 
companies of a proposed complaint, deemed to mean the Attorney General has 
“threatened suit, * * * or officially asserted [the merger] to be illegal,” then 
this committee may wish to consider constitutional questions the amendment 
could pose. For the law is well settled, as the Supreme Court recently put it, 
that under our Constitution the judicial power extends® “only to ‘cases and 
controversies in the constitutional sense’ of a mature ‘consonant with the 
exercise of the judicial function’ and ‘appropriate for judicial determination.’ 

Jach must present a ‘justiciable controversy’ as distinguished from ‘a difference 
or dispute of a hypothetical or abstract character * * *, The controversy must 
be definite and concrete, touching the legal relations of parties having adverse 
legal interests * * *. It must be a real and substantial controversy admitting 
of specific relief through a decree of a conclusive character, as distinguished 
from an opinion advising that the law would be upon a hypothetical state of 
facts.’ ”’ 

Applying this broad constitutional mandate the Supreme Court, “especially 
where governmental action is involved,’* has refused to intervene “unless the 
need for equitable relief is clear, not remote or speculative.” Thus, the Court 
has held that “a controversy is not yet ripe for intervention” where govern- 
mental “intention is expressed but has not yet come to fruition (Ashwander v. 
Tennessee Valley Authority, 297 U.S. 288, 324), or where that intention is 
unknown” (Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 412-429- 
80) ** #5 

Finally, with reasoning most relevant to the proposed amendment to Clayton 
Act section 7, the Court has held:*® “Determination of the scope * * * of legis- 
lation in advance of its immediate adverse effect in the context of a concrete 
case involves too remote and abstract an inquiry for the proper exercise of the 
judicial function.” United Public Workers v. Mitchell (330 U.S. 75) ; see Musk- 
rat v. United States (219 U.S. 346) ; and Alabama State Federation of Labor v. 
McAdory (325 U.S. 450). 

In light of this settled law, the Constitution might well limit the amendment’s 
scope to those rare cases where a section 7 complaint, or petition for injunction, 
has been signed and potential defendants so informed. At any point short of 
this, there can be no reasonable assurance a proceeding will be filed, no assurance 
there will be, as the Constitution requires, a “controversy * * * definite and 


5Thus, under existing procedure, companies contemplating merger may obtain in advance 
this Department’s views. These views are generally forthcoming in 3 to 6 weeks. Proce- 
dure contemplated by the proposed amendment, in contrast, would subject a final answer 
to all the delays attending litigation, and would require the companies to await the results 
of the thorough field investigation and discovery procedures which the Government in the 
interest of justice would feel obligated to pursue. Private companies, in our judgment, 
would much prefer the existing procedure. 

* Public Service Comm’n. v. Wycoff Co., 344 U.S. 237, 242-243. See also, Longshore- 
men’s Union v. Boyd, 347 U.S. 222, 223-224: Eccles v. Peoples Bank, 333 U.S. 426, 432— 
434; Aetna Life Insurance Co. v. Hawarth, 300 U.S. 227; Ashwarder v. Tennessee Valley 
Authority, 297 U.S. 288, 325; ef. Maryland Casualty Co. v. Pacific Co., 312 U.S. 270, 273. 

7 Eccles vy. Peoples Bank, supra, at p. 431. 

8 Ibid., at p. 434. 

® Longshoremen’s Union v. Boyd, 347 U.S. 222, 224. 
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concrete,” “real and substantial,” that Government action will “come to 
fruition.” ” 

This uncertainty takes on real meaning in light of this Department’s current 
program to mark out the limits of newly amended section 7. Court precedents 
now may shape that section’s effect for many years to come. With this in mind, 
the Government must pick its cases carefully to probe unsettled questions see- 
tion 7 poses. Indeed, a complaint, at almost any time up to filing, may be 
abandoned should a better case, raising a like legal issue, arise. Thus, until 
a proceeding is actua!ly brought there may be no real assurance it ever will be. 

Support for this limited permissible application may be found in the history 
of the Declaratory Judgment Act. As the Supreme Court recently put it: ” 

“The Declaratory Judgment Act of 1934, now title 28, United States Code, 
section 2201, styled ‘creation of remedy,’ provides that in a case of actual con- 
troversy a competent court may ‘declare the rights and other legal relations’ of 
a party ‘whether or not further relief is or could be sought.’ ” 

Considering this act, as the Supreme Court has explained, it * “* * * was ad- 
judged constitutional only by interpreting it to confine the declaratory remedy 
within conventional ‘case or controversy’ limits. In Ashwander v. Tennessee 
Valley Authority (297 U.S. 288, 325), the Court said, ‘The act of June 14, 1934, 
providing for declaratory judgments’, does not attempt to change the essential 
requisites for the exercise of judicial power which still was to be tested by such 
established principles as that ‘the judicial power does not extend to the deter- 
mination of abstract questions’ and that ‘claims based merely upon “assumed 
potential invasions” of rights are not enough to warrant judicial intervention’ ” 

Against this background the Declaratory Judgment Act may well approach 
those limits the Constitution imposes on the exercise of judicial power. To the 
best of my knowledge never has anyone even tried to bring a declaratory judg- 
ment suit, to test antitrust legality, against the Government of the United States, 
From this it may follow that many question whether constitutionally the act 
might have significant application to suits adjudging antitrust legality against 
the U.S. Government. 

3. Even within its constitutionally permissible limits, the amendment might 
spell, not only abandonment of our premerger clearance program, but also a 
serious loss of enforcement initiative. Then, defendants, not this Department, 
could choose the time and place of suit. Till recently, only 20 lawyers of the 
Antitrust Division were assigned responsibility for, among other things. anti- 
merger activity. In any one of our 14 merger cases defendants may have at 
their disposal at least this number of lawyers. Surrendering enforcement initia- 
tive would thus even further disadvantage our presently scarce enforcement 
resources. 

Beyond that, as I have indicated, in enforcing section 7 this Department must 
choose carefully which suits are brought and the forum in which they are filed, 
enactment of this amendment would increase this already arduous task of 
planned enforcement. 

Finally, let me emphasize, enforcement effects might extend even beyond 
Clayton Act, section 7. Enforcing all antitrust laws, this Department must take 
care to husband its resources in the interest of overall effective enforcement. 
Adoption of the amendment might thus require taking staff off equally im- 


portant antitrust activities to defend suits this Department might never itself 
have brought. 


10 Public Service Comm’n. v. Wycoff Co., 344 U.S. 237, 242. 
11 Eccles vy. Peoples Bank, 333 U.S. 426, 434. 

12 Public Serv. Comm’n. v. Wycoff Co., 344 U.S. 237, 241. 
13 Ibid., p. 242. 
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CATALOG 


OBJECTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION BILLS 
INTRODUCED DURING 84TH CONGRESS 


OBJECTION OR RECOM MEN DATION 


1. (a) Notice required only “if the 
acquiring and the acquired corporation 
have combined capital, surplus, and un- 
divided profits in excess of $10 million 
** *’ (FTC comment, House hear- 
ings,’ p. 28). 


2. (a) “We feel that a notice period 
not in excess of 80 days [rather than 
the 90 days of H.R. 9424] should be a 
completely adequate period for this pur- 
pose” (Department of Commerce com- 
ment, Senate hearings, p. 372). 

(ob) “A fair and workable statute in 
our opinion [Jerrold, G. Van Cise, New 
York State Bar Association] should re- 
quire information with respect to a 
merger to be furnished only five weeks 
{rather than the 90 days of H.R. 9424] 
** * in advance of the consumma- 
tion of the merger” (Senate hearings, 
p. 383). 

3. (a) Recommendation that “Such 
notice shall include separately as to 
the acquiring and acquired corpora- 
tions: (1) the name and address; (2) 
the nature of business and products or 
services sold or distributed; (3) net 
sales for the last accounting year; (4) 
copy of last annual report and balance 
sheet; and (5) location of plants and 
trading area in which each product or 
service is sold” (FTC comment, Senate 
hearings, p. 458). 

4. (a) “There is no limitation as to 
the length of time in which the Com- 
mission or Board can ask for additional 
information” (United States Chamber 
of Commerce comment, Senate hearings, 
p. 850). 

(b) “[T]here is no time limitation 
on the request for additional informa- 
tion” (Association of the Bar of the 
City of New York comment, Senate 
hearings, p. 507). 

5. (a) “[I] is an absolute essential 
thing [to have procedures which would 
grant general blanket waivers to cer- 





PROVISION OF H.R. 2143 


1. No corporation subject to the pro- 
visions of this Act shall acquire, di- 
rectly or indirectly, the whole or any 
part of the stock, other share capital or 
assets of one or more corporations en- 
gaged in commerce, where the combined 
capital, surplus, and undivided profits 
of the acquiring and the acquired cor- 
porations are in excess of 10 million 
dollars * * * 

2. * * * until 60 days after delivery 
to the Commission or Board vested 
with jurisdiction under the first para- 
graph of section 11 of this Act and to 
the Attorney General of notice of pro- 
posed acquisition. 


3. Such notice shall be set forth the 
names and addresses, nature of busi- 
ness, products or services sold or dis- 
tributed, total assets, net sales, and 
trading areas of both the acquiring and 
the acquired corporations. 


4. * * * The parties shall furnish 
within thirty days after request there- 
for, such additional relevant informa- 
tion within their knowledge or control 
as may be requested within sixty days 
after delivery of notice of the proposed 
acquisition by the Commission or Board 
* * *: provided, that the Commis- 
sion or Board or Attorney General may 
extend the time for furnishing such 
additional relevant information. 

5. * * * The Commission or Board 
vested with jurisdiction under section 
11 of this Act, after consultation with 


1 Hearings on amending Clayton Act by requiring prior notification of certain corporate 
mergers and for other purposes before House Antitrust Subcommittee (Subcommittee No. 
5). 84th Cong., 2d sess., January 16, 18, 20, and 23, 1956, hereinafter referred to as 


“House hearings.” 


*Legislation affecting corporate mergers before Senate Antitrust Subcommittee, 84th 
Cong., 2d sess., May 23-25, 28, 31, and June 2, 1956, hereinafter referred to as ‘“‘Senate 


hearings.” 
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OBJECTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION BILLs 
INTRODUCED DURING 84TH CONGRESS—Continued 


OBJECTION OR RECOMMENDATION 


tain categories of cases]” (Department 
of Commerce comment, Senate hear- 
ings, p. 381). 

(b) Recommendation that “The Com- 
mission or Board vested with jurisdic- 
tion under section 11 of this Act, after 
consultation with and upon approval of 
the Attorney General may establish pro- 
cedures for the waiver by the appropri- 
ate Commission or Board and the At- 
torney General of all or part of the the 
notification and waiting requirements in 
appropriate cases” (perfecting amend- 
ments to H.R. 9424 submitted in con- 
nection with Justice Department com- 
ment, Senate hearings on May 24, 1956). 

(c) “The Commission or Board vested 
with jurisdiction under section 11 of 
this Act and the Attorney General may, 
in appropriate cases, jointly waive all 
or any of the waiting requirement” 
(FTC comment, Senate hearings, p. 
458). 

6. (a) “It is suggested [by the Asso- 
ciation of the Bar of the City of New 
York] that this paragraph of the bill 
be redrafted to raise [from the 5 per 
centum figure in H.R. 9424] the per- 
centage of stock acquired solely for in- 
vestment to a more realistic figure 
* * *” (Senate hearings, p. 508). 

(b) “The preceding paragraph shall 
not apply to corporations purchasing 
stock solely for investment when the 
stock acquired for held does not exceed 
5 percent of the outstanding stock or 
other share capital of the corporation 
in which the investment is made” 
(American Paper & Pulp Association 
comment, Senate hearings, p. 315). 

7. (a) [T]he acquisition of stock of 
smaller companies is unlikely to create 
a condition having any adverse effect 
upon competition. * * * It is suggested 
[by the American Mining Congress] 
that the bill be amended to provide a 
flat exemption for acquisitions of stock 
of companies having capital, surplus, 
and undivided profits aggregating less 
than $5 million * * *” (Senate hear- 
ings, p. 280). 


8. (a) [Notification requirements 


should not attach] “to any acquisition 
of stock which does not increase, di- 
rectly or indirectly, the acquiring cor- 
poration share of voting rights in any 
other corporation * * *” (Justice De- 
partment, perfecting amendments to 
H.R. 9424, Senate hearings, p. 167). 
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and upon approval of the Attorney Gen. 
eral, shall establish procedures for the 
waiver by the appropriate Commission 
or Board and the Attorney General of 
all or part of the notification and wait- 
ing requirements in appropriate cages 
and in categories of cases where notifi- 
cation and a waiting period is deemed 
unnecessary to effectuate enforcement 
of this section in this Act. 


6. The notification and waiting pro- 
visions of the preceding paragraph shall 
not apply to the following: 

“(1) Any acquisition of stock when 
the stock acquired or held does not ex- 
ceed 10 per centum of the voting rights 
as represented by the voting stock or 
other voting share capital of the cor- 
poration in which the stock is ae- 
quired ;” 


7. “(2) Any acquisition of stock, in 
a single transaction or a series of re- 
lated transactions, unless the fair mar- 
ket value of the consideration paid for 
such stock in such transaction or trans- 
actions exceeds $2,000,000 ;” 


8. “(3) Any acquisition of stock 
which does not increase, directly or in- 
directly, the acquiring corporation’s 
share of voting rights in any other cor- 
poration ;” 
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(bo) “The preceding paragraph shall 
not apply to the acquisition of stock or 
other share capital if such acquisition 
jis made pursuant to a general offer to 
existing shareholders, in exercise of a 
preemptive right in exercise of a con- 
yersion privilege, by receipt of a stock 
dividend, or pursuant to a reorganiza- 
tion plan to which the acquiring cor- 
poration is not a party” (American Min- 
ing Congress comment, Senate hear- 
ings, p. 278). 

9. (a) “The term ‘assets’ as used in 
this paragraph [according to the In- 
vestment Bankers’ Association of 
America] shall not include stock in 
trade sold or held for sale by a corpo- 
ration in the ordinary course of its 
pusiness * * *” (Senate hearings, p. 
515; see also Justice Department per- 
fecting amendment No. 6 to H.R. 9424, 
Senate hearings, p. 167). 

(b) According to the New York State 
Bar Association: “* * * [M]lere pur- 
chase of some assets in the ordinary 
course of business—however large the 
amount or percentage of a company’s 
total assets—should not put into opera- 
tion the statute, for this would neces- 
sitate advance notification of the ordi- 
nary commercial transactions” (House 
hearings, p. 207). 

(c) According to the Chain Belt 
Company: “Except that where the cor- 
poration being acquired has combined 
capital surplus and undivided profits of 
$5 million or less [rather than the $1 
million figure of some premerger noti- 
fication proposals] such acquisition be 
excluded from the reporting require- 
ments of this section” (Senate hear- 
ings, p. 520; see also comment of Asso- 
ciation of the Bar of New York, Senate 
hearings, p. 508; FTC recommenda- 
tions, Senate hearings, p. 459; Ameri- 
can Mining Congress comment, Senate 
hearings, p. 280; American Paper & 
Pulp Association comment, Senate 
hearings, p. 315; comment by R. L. Gil- 
patric; Cravath, Swaine & Moore, Sen- 
ate hearings, p. 414). 

10. (a) See Justice Department per- 
fecting amendment No. 3 exempting 
“The acquisition by any corporation of 
bonds or any other obligations without 
voting rights of any other corporation” 
(Senate hearings, p. 167). 

According to Investment Bankers As- 
sociation of America, exemption should 
be provided for “securities issued by the 
United States, or by any State, Terri- 
tory, or insular possession thereof, or 
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9. “(4) Any acquisition, in a single 
transaction or series of related trans- 
actions, by one corporation of assets of 
any other corporation if the fair mar- 
ket value of the consideration paid for 
such assets in such transaction or 
transactions (after deducting the por- 
tion thereof comprising stock in trade 
used in the ordinary course of the 
transferring corporation’s business, 
and transferred by such acquisition) 
does not exceed $2,000,000 ;” 


10. “(5) Acquisition by any corpora- 
tion of bonds or other obligations with- 
out voting rights of any other corpora- 
tion, securities issued by the United 
States, or by any State, Territory, or 
insular possession thereof, or by any 
political subdivision or public agency or 
instrumentality or one or more of any 
of the foregoing ;” 
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by any political subdivision or public 
agency or instrumentality of one or 
more of any of the foregoing’”’ (Senate 
hearings, p. 512). 

11. (a) “[{I]f a large corporation de- 
cided to purchase an office building val- 
ued at a figure in excess of $1 million 
for its own use, acquisition of such 
building would have no effect at all 
upon competitive relationships within 
the particular industry, or otherwise, 
and consequently there would be no 
valid basis for requiring such a trans- 
action to be reported * * *” (Depart- 
ment of Commerce comment, Senate 
hearings, p. 3603). 

12. (a) Recommendation to exempt 
“any acquisition by any corporation 
from the Government of the United 
States” (Justice Department perfect- 
ing amendment No. 1 to H.R. 9424, Sen- 
ate hearings, p. 166). 

13. (a) Recommendation to exempt 
“acquisition, solely for the purposes of 
investment or to realize upon an in- 
vestment, of assets, other than voting 
stock or other voting share capital, by 
any bank, bank association, trust com- 
pany or insurance company, in the ordi- 
nary course of its business” (Justice 
Department perfecting amendment No. 
7 to H.R. 9424, Senate hearings, p. 
167). 

14. (a) Exemption for ‘“[A]cquisi- 
tion of stock, other share capital, or 
assets of any corporation if the acquir- 
ing corporation, prior to such acqui- 
sition, owned, directly or indirectly, 
more than 50 percent of the outstand- 
ing voting stock of the corporation 
whose stock, other share capital, or 
assets are acquired, or if more than 50 
percent of the outstanding voting stock 
of the acquiring corporattion is owned, 
directly or indirectly, by a corporation 
which, prior to such acquisition, owned, 
directly or indirectly, more than 50 per- 
cent of the outstanding voting stock of 
the corporation whose stock, other 
share capital, or assets are acquired” 
(American Mining Congress comment, 
Senate hearings, p. 278). 

(b) “Intracorporate transactions, in- 
cluding those of subsidiaries and affili- 
ates with each other and with their 
parent, should require no advance noti- 
fication” (New York State Bar Asso- 
ciation comment, House hearings, p. 
206; see also Commerce and Industry 
Association of New York comment, 
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11. “(6) Any acquisition of reat 
property, solely for office space or regj- 
dential use ;” 


12. “(7) Any acquisition by any cor- 
poration from the Government of the 
United States ;” 


13. “(8) Acquisition, solely for the 
purpose of investment of assets, other 
than voting stock or other voting share 
capital, by any bank, banking associa- 
tion, trust company or insurance com- 
pany, in the ordinary course of its 
business ;” 


14. “(9) Acquisition of stock, other 
share capital, or assets of any corpora- 
tion, if the acquiring corporation, prior 
to such acquisition, owned directly or 
indirectly, more than 50 per centum of 
the outstanding voting stock of the 
corporation whose stock, other share 
capital, or assets are acquired, or if 
more than 50 per centum of the out- 
standing voting stock of the acquiring 
corporation is owned, directly or in- 
directly, by a corporation which prior 
to such acquisition, owned, directly, or 
indirectly, more than 50 per centum of 
the outstanding voting stock of the cor- 
poration whose stock, other share capi- 
tal, or assets are acquired ;” 
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Senate hearings, p. 446; B. L. Gilpatric 
comment; Cravath, Swaine & Moore, 
Senate hearings, p. 409). 

(c) Exempt, “[A]cquisition of the 
stock or assets of a corporation more 
than 50 percent of the voting stock of 
which is directly or indirectly owned 
by the acquiring corporation” (Ameri- 
ean Paper and Pulp Association com- 
ment, Senate hearings, p. 315). 

15. (a) Exemptions for regulated in- 
dustries have been urged mainly on the 
basis that regulatory agencies already 
have all of the information they need 
eoncerning a merger or acquisitions by 
regulated companies before they go 
into effect. H.R. 9424’s requirements 
would, therefore, be duplicative and 
unnecessary. Statements to this effect 
for the different agencies are as fol- 
lows: 

(1) Civil Aeronautics Board: 

(a) Air Transport Association of 
America (Senate hearings, 
p. 204) 

(b) Civil Aeronautics Board (Sen- 
ate hearings, p. 473) 

(2) Department of Agriculture: 
(a) Department of Agriculture 
(Senate hearings, p. 480) 
(3) Federal Power Commission : 
(a) Federal Power Commission 
Senate hearings, p. 478) 
(4) Federal Maritime Board: 

(a) American Merchant Marine 
Institute (Senate hearings, 
p. 501) 

(b) Federal Maritime Board (Sen- 
ate hearings, p. 527) 

(5) Interstate Commerce Commission: 

(a) National Association of Motor 

sus Operators (Senate hear- 
ings, p. 484). 

(b) Association of American Rail- 
roads (Senate Hearings, p. 
191) 

(c) American Trucking 
tion (Senate 
502) 

(6) Securities and Exchange Com- 
mission : 

(a) American Research & Develop- 
ment Corp. (Senate hear- 
ings, p. 427) 

(b) Investment Bankers Associa- 
tion of America (Senate 
hearings, p. 509) 

(c) Securities and Exchange Com- 
mission (Senate hearings, p. 
477 


Associa- 
hearings, p. 
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15. “(10) Any acquisition of stock or 
assets which, under any specific provi- 
sion of law, requires the approval in 
advance of a commission or board or 
other agency of the United States, and 
when so approved is exempt under any 
specific provision of law from the nro- 
visions of this section: Provided, how- 
ever, That any commission, board, or 
agency of the United States which is 
authorized by law to approve the ac- 
quisition by one corporation of the stock 
or assets of another corporation where 
by virtue of such approval such acqui- 
sition is exempt from the provisions of 
this section shall promptly notify the 
Attorney General of any application or 
request for such approval. 
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(b) “Any acquisition of stock or of 
assets, the lawfulness of which requires 
the prior approval of a_ regulatory 
agency of the United States, wherever 
such approval, when granted, carries 
with it an exemption from the prohibi- 
tion of section 1 of the Clayton Act” 
(S. Rept. 2817, 84th Cong., 2d sess., 
July 27, 1956, p. 11). 

16. (a) “[Justice Department] re- 
prine * * * suggests 90 days after en- 
actment so as a practical matter I am 
only suggesting an approximately addi- 
tional 90 days beyond [that] * * * men- 
tioned” (American Paper & Pulp Asso- 
ciation comment, Senate hearings, p. 
314; see also B. L. Gilpatric comment, 
Cravath, Swaine & Moore; Senate hear- 
ings, p. 418). 

17. (a) “To continue the bill to its 
real purpose, it is suggested that the 
appropriate Government boards or com- 
missions be not merely permitted [as 
in H.R. 9424], but actually directed 
to provide for the waiver of the entire 
waiting period in types of cases which 
ean have no effect in competition” 
(American Mining Congress comment, 
Senate hearings, pp. 281-282). 

18. (a) H.R. 9424 would include 
“Steps in the consummation of a judi- 
cially the [sic] supervised reorganiza- 
tion (under the Bankruptcy Act * * * 
or other State law utilizing the device 
of merger, sale of assets or dissolu- 
tion:” (R. L. Gilpatriec comment, 
Cravath, Swaine & Moore, Senate hear- 
ings, p. 407). 

19. (a) “Likewise, an acquisition of 
a foreign corporation only incidentally 
engaged in importing to or exporting 
from this country need not be covered” 
(New York State Bar Association com- 
ment, House hearings, p. 207; see also 
National Association of Manufacturers 
comment, Senate hearings, p. 210; 
American Mining Congress comment, 
Senate hearings, p. 279). 

20. (a) “[M]lany classes of nonbusi- 
ness corporations * * * because the 
transactions in which they participate 
are of such a nature that they do not 
substantially lessen competition or tend 
to create a monopoly. * * * 

“Such corporations include municipal, 
educational, charitable, fraternal, and 
cooperative corporations’ (R. L. Gil- 
patric comment, Cravath, Swain & 
Moore, Senate hearings, p. 406). 

21. (a) The notice and waiting re- 
quirements “shall not apply to any ac- 
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16. Sec. 2. The second and third 
paragraphs of section 1 of this Act 
shall take effect one hundred and 
twenty days after their enactment. 


17. The procedures for the waiver by 
the appropriate commission or board 
and the Attorney General of all or part 
of the notification and waiting require- 
ments in appropriate cases and cate- 
gories of cases required by the second 
paragraph of section 1 of this Act shall 
be established within one hundred and 
twenty days after enactment of this 
Act. 

18. Suggested amendment to H.R. 
2148 to provide exemption from notice 
and waiting requirements for “sales of 
assets or stock pursuant to court or 
government supervised dissolution” 
(statement of Attorney General Brown- 
ell before House Antitrust Subcommit- 
tee, March 6, 1957. 


19. Suggested amendment to ELR. 
2148 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by or from 
any foreign corporation unless such 
foreign corporation is engaged in com- 
merce in the United States” (statement 
of Attorney General Brownell before 
House Antitrust Subcommittee, March 
6, 1957, p. 19). 

20. Suggested amendment to H.R. 
2143 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by corporations 
engaged wholly in religious, educa- 
tional, or charitable activities,” (state 
ment of Attorney General Brownell be- 
fore House Antitrust Subcommittee, 
March 6, 1957, p. 19). 


21. Suggested amendment to H.R. 
2143 to provide exemption from notice 
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quisition of stock, other share ‘apital, and waiting requirements for “corpo- 
or assets of a corporation in connection ration[s] in connection with a financing 
with a financing or borrowing transac- or borrowing transaction where title to 
tion when title to such stock, other such stock or assets is acquired for 
share capital, or assets is acquired as collateral or security purposes” (state- 
collateral for security purposes and not ment of Attorney General Brownell be- 
for investment or control” (American fore House Antitrust Subcommittee, 
Mining Congress comment, Senate hear- March 6, 1957, p. 19). 

ings, p. 275). 

(b) Justice Department proposal 
“was intended to remove from the 
coverage of the bill commercial lending 
transactions involving transfer of as- 
gets as security for loans for foreclo- 
gure upon such loan security” (Depart- 
ment of Commerce comment, Senate 
hearings, p. 320). 

22. (a) “[T]he notification provisions 22. Suggested amendment to H.R. 
shall not apply to binding written 2143 to provide for the retroactive safe- 
merger or acquisition agreements en- guard: “Nothing contained in this 
tered into prior to date of enactment of [Act] shall be beld to affect or impair 
the bill” (Department of Commerce any right heretofore legally acquired 
comment, Senate hearings, p. 373). * * *” (statement of Attorney General 

(bv) “[The notification provisions] Brownell before House Antitrust Sub- 
shall not be applicable to any acquisi- committee, March 6, 1957). 
tion contracted for in writing prior to 
such date or effected pursuant to a con- 
tractual right, obligation, or commit- 
ment made in writing prior to such 
date’ (American Mining Congress com- 
ment, Senate hearings, p. 277). 
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STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE COMMISSION, BEFORE 
THE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE SENATE COMMITTEE ON 
THE JUDICIARY, APRIL 1, 1958 


I am pleased to be here this morning in response to the request of your chair- 
man to present the unanimous views of the Federal Trade Commission regard- 
ing Senate bills 198, 721, 722, and 3479 of the 85th Congress and certain provi- 
sions of H.R. 9424 of the 84th Congress as reported by the Senate Judiciary 
Committee. 

All of these bills propose amendments to the Clayton Act, as amended by the 
Robinson-Patman Act of 1936 and the Antimerger Act of 1950. They deal with 
four major subjects: Prior reports, injunctions, finality of Clayton Act orders 
and declaratory judgments. I shall proceed to discuss them by subject matter. 


(1) PRIOR REPORTS OF MERGERS 


8. 198 and S. 722 provide, among other things, that corporations planning 
to merge shall give notice to the Federal Trade Commission or other commission 
or board with jurisdiction and to the Attorney General of their intentions to 
merge, where the acquiring and the acquired corporation would have combined 
assets in excess of $10 million. 

The subject of merger notification came up in 1955 in the course of hearings 
before several committees of the House, which were concerned with the fact 
that very few merger cases had been brought under the Antimerger Amendment 
of 1950. At the time, there had been three complaints in the 4 years since the 
amendment. In January 1956, while appearing before a subcommittee of the 
House Judiciary Committee, I supported the idea of notification provided that 
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it was limited to the most significant mergers, and I suggested the $10 million 
combined asset figure which now appears in S. 198 and S. 722. 

Since that time the Commission has been granted funds by the Congress to 
establish a sound program for its merger work. This has enabled the Commis- 
sion to establish a specialized group within its Bureau of Investigation to 
process merger investigations. In this connection we have developed a rather 
Streamlined and generally effective merger detection program which has con- 
tributed immensely to the success of our merger program. Contrasted with 
three complaints in the first 4 years, the last 3 years have seen 21 merger com- 
plaints. In addition, two other complaints have been approved by the Commis- 
sion, and will be published as soon as they have been served upon the respond- 
ents. 

However, there is still a vital need for premerger notification. The burden 
of merger detection work would be substantially relieved by legislation requir- 
ing reasonable notice of intent to merge where the parties merging are of signi- 
ficant size. Enactment of such legislation would free those staff members in- 
volved in locating mergers and gathering significant data promptly from trade 
journals, financial newspapers, investment manuals, and other sources, for work 
on the actual merger program. 

Systematic advance knowledge of important business mergers would consid- 
erably ease the Commission’s enforcement burden without imposing any undue 
burden on the business community. There is no sound reason why businessmen 
contemplating mergers should have any objection to notifying the Government 
of their plans. Many do so now voluntarily. 


(2) INJUNCTIONS IN MERGER CASES 


S. 198, S. 722, and 8S. 3479 provide for authority in the Federal Trade Com- 
mission to seek or invoke injunctive power in order to prevent the scrambling 
of assets in merger cases. These provisions of these bills would remedy one of 
the most serious loopholes in the Antimerger Act. Experience has shown that 
in certain mergers an acquired competitor may be completely swallowed up or 
may disappear as an identifiable entity in a very short time. In such cases it 
may be difficult if not impossible thereafter to restore the preexisting competi- 
tive situation or to segregate acquired assets in the form of a going and salable 
concern for divestiture purposes. 

In three cases involving threats to the Commission’s ultimate jurisdiction to 
enter and enforce effective orders, the Commission has gone before three different 
U.S. courts of appeals and has attempted to obtain injunctions requiring the 
respondents to maintain the status quo and thus to protect the Commission’s 
ability to enter effective orders. In the absence of specific statutory authority, 
the Commission relied upon the “all writs” section of the Judicial Code, which 
provides (title 28, sec. 1651) as follows: 

“The Supreme Court and all courts established by act of Congress may issue 
all writs necessary or appropriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law.” 

In no such case has an injunction been obtained by the Commission. In the 
first case, the matter of Farm Journal (D. 6388), the Commission’s petition was 
summarily denied by the court. In the second case, the matter of A. G. Spalding 
Brothers, Inc. (D. 6748), while an injunction was not obtained, the Commission 
was successful in obtaining from the respondent a commitment that it would 
not significantly alter the status quo without 30 days prior notice to the Com- 
mission. 

In the third case, the matter of International Paper Company (D. 6676), the 
U.S. Court of Appeals for the Second Circuit ruled that the Clayton Act did not 
“contemplate applications by the Commission for interlocutory relief by way 
of injunction to maintain the status quo during the pendency of a proceeding 
before the Commission” and that the “Clayton Act makes clear that the 
Commission was not intended to have such authority.” 

S. 198 and S. 722 propose to confer upon the Commission authority to go into 
district court to seek injunctions and authorize the court to enter “such tem- 
porary restraining order of prohibition as shall be deemed just in the premises.” 
The approach of 8S. 3479 is different. This bill would authorize the Federal 
Trade Commission itself in any case where it has issued a complaint to “issue 
preliminary orders requiring any respondent charged with such violation ‘* mein- 
tain the acquired corporation or property as a separate operating business 
entity” where the Commission finds “that any part or all of any order to cease 
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and desist and divest which it has jurisdiction to issue may be impaired or 
rendered ineffectual if the acquired corporation or property is not maintained 
as a separate operating business entity.” Thus, the basic difference between S. 
198 and S. 722 on the one hand and 8. 3479 on the other, is that under the first 
two bills the injunction would be issued by the court, whereas under 8. 3479 the 
Commission itself would issue the injunction. Of course, under S. 3479 the 
Commission’s injunctive order would be reviewable in the courts. 

The Commission presently operates under many provisions of law which 
authorize it to go into district court to seek injunctions. These include section 
13 of the Federal Trade Commission Act, which is a part of the Wheeler-Lea 
amendment of 1938. Under this section, according to the last count, 41 suits 
for injunction have been brought by the Commission. Injunctions were granted 
in 39 and denied in only 2. Similar injunction authority is conferred by the Wool 
Products Labeling Act, the Flammable Fabrics Act, and the Fur Products 
Labeling Act. 

Under these provisions of law the Commission has not experienced any undue 
difficulty in obtaining injunctions to protect the public interest in appropriate 
eases. Consequently, the Commission has in the past supported and now does 
support legislation such as 8. 198 and 8S. 722 which would confer similar authority 
to seek court injunctions in merger cases. 


(3) FINALITY OF CLAYTON ACT ORDERS 


The major purpose of S. 721 is to finalize orders issued by the Federal Trade 
Commission under section 11 of the Clayton Act in the same manner in which 
orders issued by the Commission under section 5 of the Federal Trade Com- 
mission Act become final; that is, upon the expiration of 60 days if petition for 
review of the Commission’s order has not been filed in an appropriate U.S. court 
of appeals. 

S. 721 also incorporates the penalty provisions of the Federal Trade Commis- 
sion Act, providing for a civil penalty of not more than $5,000 for each violation 
of a Commission order. Each violation is considered a separate offense, except 
that in the case of a violation through continuing failure or neglect to obey a 
final order each day of continuance thereof is to be deemed a separate offense. 
Penalty suits are filed by the Attorney General upon the certification of the facts 
by the Federal Trade Commission. The effectiveness of the Clayton Act, as 
amended by the Robinson-Patman Act, has long been handicapped by the ab- 
sence of adequate enforcement provisions. Existing procedures are laborious, 
time consuming, and very expensive. The Commission must investigate and 
after complaint prove, on the record, violations of the act before a cease and 
desist order may be issued. After the order to cease and desist has been issued, 
the Commission must again investigate and again prove violations of the order 
and of the act before the Commission can obtain a court order commanding 
obedience to the Commission’s order to cease and desist. Upon such proof, the 
court enforces the Commission’s order. Only then, if the respondent violates 
the act a third time, does he become subject to penalty. Thus, before a respond- 
ent can actually be punished for violation of the Clayton Act, as amended by 
the Robinson-Patman Act, the Federal Trade Commission must conduct three 
successive investigations and must on three successive occasions prove violations 
of the law. At the present time more than 80 outstanding Clayton Act cease 
and desist orders are under active study at the Commission to determine whether 
or not respondents are in compliance. This figures includes 17 cases which have 
been assigned for field investigation, 12 where the results of field investigation 
are being reviewed, and 6 cases which have been assigned for investigational 
hearings. Illustrative of the complicated procedure enforcement required is the 
attached summary of steps taken in the matter of the American Crayon Co., 
designated “Exhibit A.” 

This procedure is wasteful and uneconomic. Commission attorneys who 
should be trying new cases are forced to spend thousands of hours in the almost 
never-ending task of trying to make old orders legally binding upon the respond- 
ents. 

8. 721 would put teeth into Clayton Act orders and would fill the enforcement 
void which has existed for many years. The Commission has sought this type 
of legislation for more than 20 years, but the need for the amendatory legisla- 
tion became even more pressing in 1952 when the Supreme Court decided Fed- 
eral Trade Commission v. Ruberoid (348 U.S. 470). Prior to that decision, the 
Commission had been able to proceed for enforceinent of Clayton Act orders by 
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cross petition in cases where respondents had petitioned for review in the United 
States courts of appeals. In Ruberoid the Supreme Court held that the courts 
are without authority to issue an order commending obedience to an order of 
the Commission under the Clayton Act until the Commission had established 
violations of its order. Commenting on this holding, Justice Jackson stated in 
dissent, “I see no real sense, when the case is already before the court and js 
approved, in requiring one more violation before its obedience will be made 
mandatory on pain of contempt” (3438 U.S. 470, 494). 

It is clear that the Clayton Act, as amended by the Robinson-Patman Act, 
would be more effectively administered and would be of much greater value 
as a deterrent if amended as proposed. 

I have one suggestion which this subcommittee may wish to consider, As 
drafted, S. 721 applies to all orders issued by several other commissions and 
boards vested with jurisdiction by section 11 of the Clayton Act. Such other 
agencies may not experience the same need for finality of Clayton Act orders 
as is experienced by the Federal Trade Commission. For that reason, we have 
in the past limited our recommendation to apply to cease and desist orders of the 
Federal Trade Commission. 


(4) DECLARATORY JUDGMENTS 


Finally, you have asked my opinion regarding the so-called declaratory judg- 
ment provision proposed for addition to H.R. 9424 by the Senate Judiciary Com- 
mittee in the 84th Congress. This provision is as follows: 

“The several district courts of the United States are invested with jurisdiction 
to adjudicate the legality of any proposed or consummated acquisition with 
respect to which the Attorney General or his authorized representatives or the 
Federal Trade Commission by any authorized representative has threatened 
suit, or which any of them has otherwise officially asserted to be illegal under 
this act. Any corporation which is a party to such controversy may bring suit 
against the United States to obtain a declaration of its rights with respect to 
such acquisition and to have the legality of such acquisition finally adjudicated, 
whether or not further relief is or could be sought, and during the pendency of 
such suit the proposed acquisition shall not be consummated. Any such suit 
may be brought in the District of Columbia or in any district in which the 
acquiring or acquired corporation resides or transacts business. Service of 
process in any such suit shall be effected in accordance with the rules of civil 
procedure for district court of the United States. It shall be the duty of the 
Attorney General to defend any such suit, which shall be speedily determined 
by the district court having jurisdiction thereof. Whenever it shall appear to 
the court before which any such suit may be pending that the ends of justice re- 
quire that other persons should be brought before the court, the court may cause 
them to be summoned whether they reside in the district in which the court is held 
or not, and subpenas to that end may be served in any district by the marshal 
thereof. Any such declaration or adjudication shall have the force and effect 
of a final adjudication or decree and shall be reviewable as such.” 

As I see it this paragraph would have one very serious adverse effect and no 
noteworthy benefits. The adverse effect would be to permit any respondent to 
evade the Federal Trade Commission’s authority to enforce the Celler-Kefauver 
antimerger amendment of 1950. 

Under this proposed legislation in any pending Commission case (and there 
are 18 at the present time) the respondent could at will remove the case from 
the Federal Trade Commission to the district court by filing a petition under 
the above paragraph. And the Commission would thereafter have no more 
jurisdiction over the case. 

Thus, under this legislative proposal the Federal Trade Commission could 
issue its complaint the litigation staff could present all its evidence, respondent 
could present its evidence and at that time the respondent, if it suspected an 
adverse decision from the Commission, could invoke this proposed provision 
of law and could move the case to a Federal district court and there try the 
case all over again. Apparently this could be done at any time prior to the 
Commission’s decision, even after the initial decision of the hearing examiner. 

Both the Department of Justice and the Federal Trade Commission have in- 
formal clearance procedures available to those parties who are contemplating 
mergers. If the Federal Trade Commission has no question regarding the 
legality of a proposed merger it informs the parties that on the basis of repre- 
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sentations made it does not contemplate further action, but reserves the right 
to take further action if other evidence or subsequent events make such action 
advisable. If the Commission believes that a possibility of violation exists, it 
notifies the parties that if the acquisition is consummated the Commission would 
consider it necessary to institute investigation. In any case where the legality 
of a merger is questioned, the parties are free to obtain adjudication thereon by 
taking the first overt steps toward merger, at which point complaint may 
usually be expected to follow and the case will then be at issue. 

Thus, I see no significant benefit that would accrue from this proposed amend- 
ment. At the same time I have pointed out the very serious adverse con- 
sequences that would flow from it. Under these circumstances the Federal 
Trade Commission is opposed to this particular legislative proposal. 

Summing up the four legislative proposals, there is a continuing necessity 
for prior notification of mergers. Enactment of this legislation would be of 
great aid to the Federal Trade Commission. The need for a provision for 
injunctive authority of some type in merger cases is so well documented in 
court cases and in economic actualities that argument for it is hardly required. 
The provision for making Clayton Act orders final is urgently needed for the 
protection of the public interest, and this need has existed for many years. 
In 1938 at the time of the Wheeler-Lea amendment, the Congress amended the 
Federal Trade Commission Act to make orders issued under it enforceable. The 
same step with respect to Clayton Act orders is now long overdue. Finally, 
we oppose the declaratory judgment provisions of the Senate Judiciary Com- 
mittee draft of H.R. 9424, 84th Congress, 


ExHIBIT A 


In the Matter of The American Crayon Co. (docket 4142, 32 F.T.C. 306) 


1. Order to cease and desist from violation of subsections (a) and (b) of section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, issued December 
31, 1940. 

2. Initial report of compliance received and filed March 18, 1941. 

3. Letter of complaint received alleging that respondent was violating the 
order in that it was granting preferential discounts to certain distributors, 
June 11, 1948. 

4. After study, matter referred for investigation, December 28, 1948. 

5. Investigation completed and files referred to Assistant General Counsel in 
eharge of compliance, April 18, 1951. 

6. Assistant General Counsel in charge of compliance recommended that a 
petition for enforcement of the order to be filed July 18, 1951. 

7. Commission ordered formal hearings, September 6, 1951, following the 
procedure adopted in F.7.C. v. Standard Brands, Inc., (docket 2986, 29 F.T.C., 121, 
30 F.T.C. 1117, 46 FTC 1485, 189 F. 2d 510 (C.A. 2, 1951) ), August 9, 1951. 

8. Counsel for respondent filed motion to vacate and set aside Commission’s 
order directing hearings be held, April 9, 1952. 

9. Motion denied by Commission, April 15, 1952. 

10. Hearing examiner filed report with Commission, August 5, 1952. 

11. Respondent filed motion to strike from files report of examiner, August 
18, 1952; motion denied by Commission April 29, 1953. 

12. The Commission approved, entered of record and referred to the Secre- 
tary the “Report of the Federal Trade Commission Upon Its Investigation of 
Alleged Violation of Its Order To Cease and Desist,” April 29, 1953. 

13. Application for enforcement of order filed with transcript of docket 4142, 
U.S. Court of Appeals, Sixth Cireuit, July 16, 1954 (case No. 12286). 

Although the application charged violation of only a part of the order, the 
Commission hoped to obtain a decree enforcing the entire order, in contrast to 
the decision of the Second Circuit in F.T.C. v. Standard Brands, Inc., (189 F. 2d 
510 (C.A. 2, 1951) ), in which the court had modified the order and enforced it in 
part only. 

14. Brief and appendix filed by Commission September 9, 1954. 

15. Reply brief filed by Commission, November 17, 1954. 

16. Oral argument, April 18, 1955. 

17. The U.S. Court of Appeals, Sixth Circuit, by a per curiam order, filed 
without opinion, modified the order by striking paragraphs 1, 2, and 3 which re- 
lated to section 2(a) of the Clayton Act, and affirmed and enforced paragraphs 
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4 and 5 and the succeeding unnumbered paragraph, all of which related to 
section 2(d), April 29, 1955, (No. 12286, 223 F. 2d 264). 

18. The Commission filed in the U.S. Court of Appeals, Sixth Circuit, a pe- 
tition for rehearing of that portion of the Court’s order which struck paragraphs 
1, 2, and 3 of the Commission’s order, May 5, 1955. 

19. Petition for rehearing denied, May 16, 1955. 

20. U.S. Court of Appeals, Sixth Circuit, issued its mandate directing the 
Commission to modify the order in conformity with the decision of April 20, 
1955, and the denial for rehearing of May 16, 1955, June 14, 1955. 

21. The Commission directed that the Solicitor General be requested to apply 
to the Supreme Court for a writ of certiorari to review the decision of the Court 
of Appeals, Sixth Circuit, of April 20, 1955, June 23, 1955. 

22. The Solicitor General filed a petition for a writ of certiorari, September 12, 
1955. The petition asked for certiorari of only that part of the court of appeals 
decision which struck paragraphs 1, 2, and 3 of the Commission’s order relating 
to violations of section 2(a) of the Clayton Act. 

23. The Supreme Court granted the petition for certiorari and reversed the 
judgment of the sixth circuit in a per curiam decision, December 9, 1955 (Su- 
preme Court, docket No. 389, 350 U.S. 907, 76 S. Ct. 194, 100 L.E. 796). 

On the same day a cross petition for a writ of certiorari by the American 
Crayon Co. was denied (350 U.S. 912, 76 S. Ct. 195, 100 L.E. 799). 

24. The court of appeals, acting in purported compliance with the Supreme 
Court order and its action on the two petitions for certiorari, completely re- 
versed and set aside its previous decision, February 15, 1956. 

25. Commission petitioned for rehearing. U.S. Court of Appeals for the Sixth 
Circuit, March 1, 1956. The Commission felt that, inasmuch as it had, through 
the Solicitor General, petitioned for a writ of certiorari only on that portion of 
the court of appeals decision which had struck paragraphs 1, 2, and 83 of the 
order, and the Supreme Court had granted the Commission’s petition, while 
denying respondent’s cross petition, the court of appeals was in error in revers- 
ing its entire decision, and thus denying affirmance and enforcement of any part 
of the Commission’s order. 

26. Commission’s petition for rehearing denied, March 22, 1956. 

27. The Commission directed that the Solicitor General be requested to take 
appropriate steps to require the Court of Appeals, Sixth Circuit, to comply with 
the December 5, 1955, judgment of the Supreme Court, April 24, 1956. 

28. The Solicitor General filed a petition for a writ of certiorari in the Su- 
preme Court to review the decision of the Court of Appeals, Sixth Circuit, re 
versing its prior judgment, including affirmance and enforcement of the section 
2(d) provisions of the Commission’s order, May 23, 1956. 

29. The Commission’s petition for a writ of certiorari was granted, and the 
Supreme Court reversed the judgment of the Court of Appeals for the Sixth 
Circuit, remanding the case with directions (1) to affirm and enforce paragraphs 
4, 5, and the unnumbered paragraph of the Commission’s order, issued pursuant 
to section 2(d) of the Clayton Act; and (2) to consider and pass upon the 
Commission’s petition for affirmance and enforcement of paragraphs 1, 2, and 3 
of the Commission’s order, issued in pursuance of section 2(d) of the Clayton 
Act, October 8, 1956. (No. 95, 352 U.S.806, 77 S. Ct. 33, 1 L. Ed., 2d 39). 

30. The Commission filed motion for reargument before the Court of Appeals, 
Sixth Circuit, November 9, 1955. 

31. Oral reargument, February 11, 1957. 

32. Commission’s order of December 31, 1950, affirmed and enforced in its 
entirety by the U.S. Court of Appeals for the Sixth Circuit, February 16, 1957. 


BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 


BoAaRD OF GOVERNORS 
OF THE FEDERAL RESERVE SYSTEM, 
Washington, April 15, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: This is in response to your letter of April 2 request- 
ing a report by the Board of Governors on S. 721, a bill to amend section 11 of 
the Clayton Act to provide for the more expeditious enforcement of cease and 
desist orders issued thereunder, and for other purposes. 
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Under section 11 of the Clayton Act (15 U.S.C. 21) this Board is authorized 
to enforce compliance with sections 2, 3, 7, and 8 thereof “where applicable to 
panks, banking associations, and trust companies.” The only proceeding that 
has been conducted pursuant to this authority terminated at a stage prior to the 
point at which would arise the problems of enforcement that led to the introduc- 
tion of S. 721. Consequently, the Board cannot draw upon actual experien e with 
these problems in forming its judgment as to the desirability of the proposed 
amendment of section 11. However, it appears to the Board that the proposed 
enforcement procedure would be more expeditious than the present procedure 
without adversely affecting the rights and safeguards to which respondents in 
Clayton Act proceedings are entitled. The bill would introduce into the Clayton 
Act an enforcement procedure similar to that provided by section 5 of the 
Federal Trade Commission Act as amended in 1938 (15 U.S.C. 45). 

The Board of Governors favors the general objective embodied in 8S. 721. 

Sincerely yours, 
Wo. McC. Martin, Jr. 


Boarp OF GOVERNORS 
OF THE FEDERAL RESERVE SYSTEM, 
Washington, April 15, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear SENATOR EASTLAND: The bills S. 198 and S. 722, which are the subject 
of current hearings before the Antitrust and Monopoly Subcommittee of your 
committee, would affect directly the scope and character of this Board’s respon- 
sibilities in the enforcement of the Clayton Act in its application to banks. The 
statement submitted herewith presents for consideration the views of the Board 
with respect to these bills to the extent that they relate to exising or potential 
problems of competition and monopoly in the field of banking. 

Sincerely yours, 
Wan. McC. Martin, Jr. 


STATEMENT OF THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM WITH 
ReEsPEctT TO S. 198 aAnpb 8S. 722 (To AMEND THE CLAYTON AcT) 


It is understood that the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary of the Senate now has under consideration four bills to 
amend the Clayton Act. The Board of Governors of the Federal Reserve System 
has submitted a separate report with respect to one of these bills, S. 721, regard- 
ing the enforcement of cease and desist orders under section 11 of the Clayton 
Act. Another of the bills, 8S. 3479, relates solely to the issuance of preliminary 
injunctive orders by the Federal Trade Commission, and that bill is not of direct 
interest to the Board. The remaining two bills, S. 198 and S. 722, however, 
contain provisions affecting the merger of banking institutions, and it is to those 
bills that this statement is primarily addressed. 

Under present law, section 7 of the Clayton Act applies to acquisitions of stock 
of banking institutions and, pursuant to section 11 of the act, the Board is vested 
with jurisdiction to enforce the provisions of section 7 where applicable to banks. 
However, section 7 does not apply to acquisitions of bank assets and consequently 
does not cover bank mergers and consolidations. 

Both S. 198 and S. 722 would amend section 7 of the Clayton Act to bring 
acquisitions of bank assets under the coverage of that section, in addition to 
its present coverage of acquisitions of bank stock. Both bills would also 
require, with certain exceptions, that prior notification be given to the Board 
and to the Attorney General with respect to any acquisition of bank stock or 
assets if the combined capital accounts of the acquiring and acquired corpora- 
tions exceed $10 million. 

Over the past several years, numerous legislative proposals relating to bank 
mergers have been considered by congressional committees. In general, these 
proposals have followed one of two approaches, some being in the form of 
amendments to section 7 of the Clayton Act to bring acquisitions of bank assets 
within its coverage, and others being in the form of amendments to the banking 
laws to require prior approval of bank mergers by the appropriate Federal 
bank supervisory agency. On several occasions the Board of Governors has 
expressed its views to committees considering these proposals. In June 1955, 
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Chairman Martin testified on this subject before the Subcommittee on Antitrust 
and Monopoly of the Senate Judiciary Committee. In 1956 Vice Chairman 
Balderston presented the views of the Board before the Subcommittee on Bank. 
ing of the Senate Committee on Banking and Currency. 

On each such occasion, the position of the Board has been that, regardless 
of whether the matter is approached through amendments to the Clayton Act 
or amendments to existing provisions of the banking laws, effective regulation 
of bank mergers would be provided by legislation that would— 

(1) Make all bank mergers subject to advance approval of the Comptroller 
of the Currency, the Board of Governors, or the Federal Deposit Insurance 
Corporation, depending upon the nature of the resulting bank ; 

(2) Require the Federal supervisory agency concerned to consider whether 
the proposed transaction would unduly lessen competition, as well as the finan- 
cial condition, adequacy of capital, and character of management of the resulting 
bank ; and 

(3) Require the agency directly concerned to consult with the other two 
regarding the effect of the proposed merger upon competition, and authorize 
such agency to request the opinion of the Attorney General on that question. 

The Board continues to favor legislation along the lines above indicated. 
Provisions embodying the views of the Board on this subject are now contained 
in section 23 of title III of the proposed Financial Institutions Act, §. 1451, 
which passed the Senate on March 21, 1957. Those provisions were endorsed 
by the Board, as well as by the other Federal bank supervisory agencies, in 
hearings on that bill before the Senate and House Banking and Currency 
Committees. 


In brief, the reasons for the Board’s views with respect to bank merger 
legislation are as follows: 


DESIRABILITY OF ADVANCE APPROVAL 


In the Board’s opinion it would be desirable for the law to require bank 
-mergers to be approved in advance by a Federal supervisory agency. Under 
section 18(c) of the Federal Deposit Insurance Act the Federal bank super- 
visory agencies—the Board, the Comptroller of the Currency, and the FDIC—are 
now required to pass in advance upon some bank mergers, but only where 
there is a resulting diminution of capital or surplus. The Comptroller of the 
Currency has additional authority as to approval of mergers involving national 
banks. Because of the limited nature of the present authority, many bank 
mergers do not have to be approved in advance by any Federal agency. The 
Board believes it would be desirable to extend this authority so as to require 
every bank merger and consolidation, irrespective of diminution of capital, 
to be approved by the Comptroller of the Currency where the resulting institution 
will be a national bank, by the Board where the resulting institution will be 
a State member bank of the Federal Reserve System, and by the FDIC where 
the resulting institution will be a nonmember insured bank. 

The pending bills require that Clayton Act enforcement authorities be given 
prior notification of proposed mergers, but do not require advance approval. 
The Board questions whether, in the case of banks, the advance notice procedure 
would be as desirable or as effective as a requirement of advance approval. 
It would be helpful to the banks involved to have advance approval by the 
Government, since this would give them, in proper cases, greater assurance that 
the proposed action is not inconsistent with law. Also it would eliminate any 
necessity for an effort on the part of the Government to dissolve a bank merger 
after it had taken place. There are obvious difficulties in attempting to un- 
scramble the assets and liabilities of constituent banks after a merger has 
occurred, particularly after a lapse of several months or more. Furthermore, 
in many cases it is not necessary for a Government agency to have as much time 
as 60 days (the minimum waiting period prescribed by S.722) in which to 
consider proposed bank mergers and the competitive aspects of such transactions. 


CONSIDERATION OF EFFECTS ON COMPETITION 


Under the pending bills, any bank merger which might substantially lessen 
competition or tend to create monopoly would be prohibited. This would seem 
to mean that the effect on competition would be the controlling factor in all 
cases, to the exclusion of consideration of other factors which may well have 
an important bearing upon the maintenance of sound banking. 
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Banking, more than any other type of business, directly affects credit condi- 
tions and the basic economy of the country. If a nonbanking business becomes 
jnsolvent, its stockholders and creditors suffer. If a bank fails, however, the 
effect is felt not only by its stockholders and creditors but also by its depositors, 
and by businesses and individuals in the community that must have banking 
facilities in order to carry on their activities. For these reasons, banks are 
governed by special statutes and are carefully regulated, examined, and super- 
vised by governmental authorities. 

The Federal bank supervisory agencies, in passing upon applications and 
proposals within their respective jurisdictions, give consideration to the com- 
petitive aspects involved. However, they also take into account such matters 
as the adequacy of a bank’s capital structure, the condition of its assets, the 
comptency of its management, its future earnings prospects, and the needs of 
the community. Thus, the Board, in acting upon applications for the approval 
of branches, bank mergers within its jurisdiction under section 18(c) of the 
Federal Deposit Insurance Act, and voting permits required to be obtained by 
holding company affiliates, considers the possible effect of the proposed trans- 
action upon competition among banks; but in all such cases the Board also 
considers the banking factors above mentioned. 

The same is true under the Bank Holding Company Act of 1956. That act 
specifically requires the Board, in passing upon applications by bank holding 
companies for the acquisition of bank stocks or assets, to consider whether the 
proposed acquisition would be consistent with adequate and sound banking, 
the public interest, and the preservation of competition in the field of banking; 
but the act also requires the Board to consider the financial history and con- 
dition of the holding company and the banks involved, their prospects and the 
character of their management, and the needs of the community concerned. 

There have been in the past and there will doubtless be in the future instances 
in which the overall public interest would clearly be served by a bank merger 
or consolidation even though it might tend to substantially lessen competition. 
The Federal Reserve Board believes that, at least in the field of banking, the 
test should be whether or not a merger would result in an “undue” rather than a 
“substantial” lessening of competition. 

For these reasons, and in keeping with the practice followed in passing upon 
other types of banking transactions the Board is convinced that it would be 
desirable that, in addition to requiring the prior approval of bank mergers by 
the appropriate Federal supervisory agency, that agency should be specifically 
required to consider whether the effects of the proposed merger might be to 
lessen competition unduly or to tend unduly to create a monopoly, but with the 
added stipulation that the agency should also consider such factors as the 
financial condition, adequacy of capital, and character of management of the 
bank, together with the needs of the community. 

In order to maintain uniform policies as far as possible, each supervisory 
agency should be required to consult the other two before passing on a proposed 
merger. Moreover, it would be desirable to authorize the agencies to request 
the views of the Attorney General as to the effect on competition. This would 
enable the supervisory agency, whenever it was in doubt, to ascertain the attitude 
of the Department of Justice regarding the competitive or monopolistic aspects 
of the proposed merger, before deciding whether to grant its consent. 


ENFORCEMENT AUTHORITY 


The pending bills would leave unchanged those provisions of the Clayton Act 
which now vest in the Board of Governors authority to enforce the provisions 
of section 7 of that act where applicable to banks. Under present law, that 
authority is limited by reason of the statute’s applicability only to acquisitions 
of bank stock. Under section 7 as amended by the pending bills, however, the 
Board’s responsibilities would extend to all types of bank mergers. This would 
multiply the Board’s responsibilities in the antitrust field. The Board would 
be called upon to consider the competitive or monopolistic aspects of every 
such transaction, even if it had already been considered and approved by one 
or more bank supervisory agencies. This would result in considerable duplica- 
tion and overlapping of functions. 

The Federal bank supervisory agencies are believed to be qualified by exper- 
ience to determine whether approval should be given with respect to proposed 
bank mergers; however, the prosecuting and adjudicatory functions involved 
in the enforcement of the antitrust laws are only indirectly related to the Board’s 
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principal responsibilities, which lie in the fields of monetary and credit policy 
and bank supervision. Enforcement of the antitrust laws and the function 
of bank supervision represent, we believe, different spheres of governmental 
operations. 

Under present law, in addition to the Board’s authority to bring proceedings 
for the enforcement of section 7 of the Clayton Act where applicable to banks 
the Attorney General has an injunctive authority; and the Board believes for 
the reasons indicated that the enforcement of this section, whether with respect 
to acquisitions of bank stocks or acquisitions of bank assets, is a function which 
should not be vested in the Board. 


CONCLUSION 


By way of summary, the Board questions whether the prior-notification ap. 
proach embodied in S. 198 and S. 722 constitutes the most desirable method of 
subjecting bank mergers to effective Federal supervision and control. For the 
reasons which have been indicated, the Board believes that that objective would 
be better accomplished by legislation which, instead of bringing bank mergers 
under the Clayton Act, would require all such mergers to be subject to advance 
approval by the appropriate Federal bank supervisory authority after considera- 
tion of the usual banking factors, as well as whether the effect of the proposed 
transaction would unduly lessen competition in the banking field. 


~~ 


INTERSTATE COMMERCE COMMISSION 


INTERSTATE COMMERCE COMMISSION, 


Washington, D.C., March 28, 1958, 
Hon. JAmMEs O. EASTLAND, 


Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR CHAIRMAN BASTLAND: Your letter of March 19, 1958, addressed to former 
Chairman Owen Clarke, requesting a report on a bill 8S. 3479, introduced by 
Senator Kefauver, to amend section 11 of the Clayton Act to invest the Federal 
Trade Commission with jurisdiction to issue preliminary injunctions in the 
enforcement of section 7 of the Clayton Act under certain circumstances, and 
for other purposes, has been referred to our Committee on Legislation. After 
consideration by that committee I am authorized to submit the following com- 
ments in its behalf: 

The bill is directed to the situation where a corporation engaged in commerce 
has acquired stock or assets of another corporation engaged in commerce, the 
effect of which may be to substantially lessen competition or create a monopoly, 
in violation of section 7 of the Clayton Act, and the Federal Trade Commission 
has instituted an investigation into the matter. In such a situation, the parties, 
in order to remove the violation or evade the consequences of the supposed viola- 
tion, may take action to bring about a merger of the two corporations. The 
purpose of the bill appears to be to empower the Federal Trade Commission, by 
an order, injunctive in nature, to prevent the proposed merger from taking place 
or to reverse such action toward this end as may have been taken. 

The bill, by its terms, applies only to matters within the administrative juris- 
diction of the Federal Trade Commission and confers authority only upon that 
agency. Inasmuch as it does not relate to the jurisdiction or functions of the 


Commission, we are not in a position to express a helpful opinion as to its 
merits. 


Respectfully submitted. 
Howarp FREAS, 
Chairman, Committee on Legislation. 
ANTHONY APPATA. 
Rosert W. MINOR. 
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INTERSTATE COM MERCE COMMISSION, 
Washington, D.C., April 21, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR CHAIRMAN EASTLAND: Your letter of April 2, 1958, addressed to former 
Chairman Owen Clarke, requesting a report on bill S. 721, introduced by Senator 
Sparkman (for himself and Senator Thye), to amend section 11 of the Clayton 
Act to provide for the more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes, has been referred to our Committee 
on Legislation. After consideration by that committee, I am authorized to submit 
the following comments in its behalf: 

Under the present provisions of section 11 of the Clayton Act, if one of the 
commissions or boards specified therein issues an order and the person to whom 
the order is directed fails or neglects to obey it, the recourse of the agency is 
to institute an enforcement proceeding in a U.S. court of appeals to 
compel compliance. Under the bill, however, the person to whom the order 
is directed would have to comply, or become subject to the penalties provided 
for in proposed new subsection (k)(1), unless he instituted within a specified 
time a proceeding in court to set aside and annul the agency order. The pro- 
cedure proposed in the bill is similar to that provided in the Federal Trade 
Commission Act, as amended, with respect to orders of the Federal Trade Com- 
mission. The proposed changes would, in our opinion, expedite the enforcement 
of agency orders, the declared purpose of the bill, and appear, therefore, to be 
desirable in the public interest. We wish, however, to suggest two clarifying 
amendments for the committee’s consideration. 

The second paragraph of section 11, which would be designated as subsection 
(b) by the bill, but which would not otherwise be amended, provides in the last 
sentence thereof as follows: 

“Until a transcript of the record in such hearing shall have been filed in 
a U.S. court of appeals, as hereinafter provided, the Commission or Board may 
at any time, upon such notice, and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any order made or issued 
by it under this section.” 

This sentence would probably be construed as authorizing an agency to order 
a rehearing or a further hearing in a proceeding pending before it where such 
action appeared to be necessary for the proper determination of the issues. In 
order, however, to make certain that the language in proposed new paragraph 
(c), the pertinent part of which is quoted in the next paragraph below, would 
not require a court order before the agency, either upon its own initiative or 
upon the request of the respondent, may order a rehearing or a further hearing, 
it is recommended that the italicized words be inserted as indicated in the 
following restatement. 

“Until a transcript of the record in such hearing shall have been filed in a 
U.S. court of appeals, as hereinafter provided, the Commission or Board may 
at any time, upon such notice, and in such manner as it shall deem proper, 
either with or without rehearing or further hearing, modify, or set aside, in 
whole or in part, any report or any order made or issued by it under this 
section.” 

The following sentence appears in lines 3 to 11, inclusive, on page 3 of the 
bill: 

“If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the Commission or Board, the 
court may order such additional evidence to be taken before the Commission 
or Board, and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper.” 

The procedure provided by this sentence appears to be appropriate as to 
evidence discovered or matters arising after the institution of the court pro- 
ceeding, and also as to situations where the agency has refused a rehearing or 
further hearing requested by the person to whom the agency order has been 
directed. We believe, however, that where the agency or the parties discover a 
deficiency in the proceeding prior to the institution of a court proceeding, the 
agency, on its own motion or on application of the parties, should be empowered 
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to order a rehearing or a further hearing without that question being sub- 
mitted to a court. Moreover, if a party has grounds for requesting a rehearing 
or further hearing, he should, in our opinion, be required to bring the matter 
to the attention of the agency and not delay the conclusion of the proceeding 
by waiting until it is in court before making the request. The action of the 
agency upon such an application would, in any event, be reviewable by the 
court upon review of the agency’s order. 

While such rehearings or further hearings prior to the institution of court 
proceedings were probably contemplated by the bill, we believe that the language 
employed should be sufficiently clear to avoid possible future controversy as 
to meaning. In order to accomplish this, it is recommended, in addition to the 
suggested amendment to the second paragraph of section 11 (designated as 
subparagraph (b) in the bill), that the sentence beginning in line 3, page 3 
of the bill, also be amended by adding at the end thereof the following italicized 
proviso: 

“If either party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional evidence 
is material and that there are reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Commission or Board, the court 
may order such additional evidence to be taken before the Commission or 
Board, and to be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper: Provided, That applications 
for rehearing or further hearing by persons subject to such an order of a 
commission or board, except as to matters discovered or arising after the filing 
in the court of the transcript of the record of the proceeding before the Com- 
mission or Board, shall be made to and determined by the Commission or Board, 
subject to review by the court upon the review of the order by the Commis- 
sion or Board.” 

As stated above, we believe that adoption of S. 721 would result in the more 
expeditious enforcement of agency orders, and therefore recommend its enact- 
ment with the amendments herein suggested. 

Yours very truly, 
HowaArpD FREAS, 
Chairman, Committee on Legislation. 
ANTHONY ARPAIA, 
Rosert W. MINor. 


CIVIL AERONAUTICS BOARD 


Civiz AERONAUTICS Boarp, 
Washington, April 22, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR EASTLAND: This is in reply to your letter of April 2, 1958, re 
questing a report on S. 721, a bill to amend section 11 of the Clayton Act to 
provide for the more expendituous enforcement of cease-and-desist orders issued 
thereunder, and for other purposes. 

While section 11 of the Clayton Act confers upon the Civil Aeronautics Board 
jurisdiction to enforce compliance with sections 2, 3, 7, and 8 of that act insofar 
as they are applicable to air carriers and foreign air carriers subject to the 
Civil Aeronautics Act, the Board has not in the past had occasion to exercise 
that jurisdiction. This is attributable to the fact that the Civil Aeronautics Act 
itself contains provisions which to a large extent duplicate those provisions of 
the Clayton Act. Nevertheless, should a situation arise in which it would be 
necessary for the Board to exercise its jurisdiction under that act, the Board 
would desire that its orders be enforced expeditiously. This is not possible 
under existing law. Accordingly we welcome the opportunity to support legisla- 
tion designed to accomplish that end. 

Under section 11 in its present form, a full-scale administrative proceeding 
followed by the issuance of a cease-and-desist order may be but a preliminary 
step in the effective prevention of Clayton Act violations. The cease-and-desist 
order has no practical efficacy at this point. Nor does it become final, and there- 
fore enforceable, by the passage of a specified period of time during which 
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review might have been sought. Before any consequence attaches to violation 
of the order it must be reinforced by a judicial decree of enforcement. More- 
over, even if review proceedings are held, a judicial decree that the order is 
valid does not, of itself, entitle the administrative agency to the decree of en- 
forcement. The order is thus still lacking any practical efficacy. In order 
to secure a decree of enforcement, the agency must allege and show that the 
order has been violated or that a violation is imminent (Federal Trade Com- 
mission Vv. Ruberoid Co., 343 U.S. 470, 477). This involves further hearings be- 
fore the agency, which acts as a sort of special master for the court of appeals. 
The findings as to violation are then subject to review by the court and, if sus- 
tained, a decree of enforcement is issued. Thereafter, contempt of court penal- 
ties could be imposed upon a showing of another violation. This would, however, 
require still a third hearing before the agency as to any disputed factual question, 
and review thereof by the court of appeals. Succinctly stated, there must be a 
first violation of the act before the cease-and-desist order may be issued. There 
must then be a second violation (or imminent threat thereof) before the order 
can be made legally binding, and even then it binds only as to a third and sub- 
sequent violations. 

Obviously, unnecessary frustration and delay are inherent in such a cumber- 
some procedure. We note that this has been the experience of the Federal Trade 
Commission, which so enthusiastically favors the enactment of S. 721. En- 
forcement has been found to require that Commission attorneys spend thousands 
of hours attempting to make old orders legally effective. 

S$. 721 requires no judicial decree of enforcement to give the cease-and-desist 
order vitality. It provides for the direct and immediate effectiveness of orders 
where review is not sought within 60 days. At that point violation renders the 
respondent liable to civil penalties. Should review be sought and the order 
affirmed, the court of appeals is directed to issue a decree commanding obedi- 
ence to the order. This decree is in no way made dependent upon past or im- 
minent violation of the order but is an automatic consequence of the court’s 
determination that the order is valid. Thereafter, violation involves liability 
for civil penalties or contempt of court or both. Most important, however, is 
the fact that whether review is had or not, under 8. 721 a respondent will no 
longer be entitled to one free violation of the order (two violations of the act) and 
the intermediate administrative and judicial steps necessary to prove ve free 
violation (or threat of thereof) will no longer be required. More effective en- 
forcement of the Clayton Act will inevitably follow. For these reasons, the 
Board favors enactment of 8S. 721. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely yours, 
JAMES R. DuRFEE, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D.C., April 25, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Senator East.anp: This is in reply to your request of April 2, 1958, 
seeking this Commission’s comments on S8. 721, a bill to amend section 11 of the 
Clayton Act to provide for the more expeditious enforcement of cease-and-desist 
orders issued thereunder. 

Enclosed please find six copies of our comments on this bill. The Bureau of 
the Budget has informed the Commission that it has no objection to the sub- 
mission of these comments to your committee. 

Sincerely yours, 
JOHN C. DoERFER, Chairman. 
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COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 721, A BILL To 
AMEND SEcTION 11 oF THE CLAYTON Act To PROVIDE FOR THE MORE EXPEDITIOUS 


JNFORCEMENT OF CEASE-AND-DESIST OnDERS ISSUED THEREUNDER, AND FOR OTHER 
PURPOSES 


S. 721 would, as its main objective, amend section 11 of the Clayton Act (38 
Stat. 735, as amended; 15 U.S.C. 21) in order to make cease-and-desist orders 
issued thereunder self-executing and provide for monetary penalties for viola- 
tions after the orders are final. This would result in more expeditious enforce- 
ment of such orders because under the present law it is necessary for the Com- 
mission or Board issuing cease-and-desist orders to apply to the appropriate 
U.S. Court of Appeals to seek enforcement of such others. In addition, 
the present section 11 does not provide for monetary penalties in the event there 
is failure or neglect in obeying such orders. 

The proposed legislation very clearly sets out the method of appealing from 
an order, the court which is to have jurisdiction, the procedure upon appeal and 
what constitutes a final order. The method of appeal is specifically stated and 
it embodies the necessary procedural safeguards so that any party to an order is 
apprised of his rights. The jurisdiction on appeal is set forth without ambiguity, 
The proposed revision very specifically spells out what constitutes a final order 
of a Commission or Board and thereby gives all parties to an order a clear and 
definite understanding of when and in what fashion the proposed monetary 
penalties will be incurred. 

The Federal Communications Commission has had little or no experience in 
applying the present provisions of section 11 of the Clayton Act. However, this 
Commission’s Organic Act—the Communications Act of 1934, as amended (47 
U.S.C. 151 et seq.)—provides for issuance of cease-and-desist orders which are 
self-executing unless an appeal is taken. Based upon this Commission’s experi- 
ence with its own act, the proposal will aid all commissions and boards affected 
thereby. This Commission therefore endorses the proposed legislation. 

Adopted: April 23, 1958. 


DEPARTMENT OF COMMERCE 


THE SECRETARY OF COMMERCE, 


Washington, D.C., May 8, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: The Department of Commerce presents herewith its 
views with respect to S. 198 and S. 722, bills requiring prior notice to the 
Government of mergers and similar transactions. 

The Department believes that legislation to require prior notice of such 
transactions having antitrust significance would be desirable. However, it 
feels that neither of the bills pending before your committee is completely 
satisfactory. 

Care must be taken that, in the interest of facilitating Government inter- 
vention in objectionable transactions, we do not discourage legitimate business 
activity. 

The bills pending before your committee will necessarily require prior notifica- 
tion and a waiting period with respect to many proper transactions. It seems 
probable that the number of proper transactions covered by the bills will always 
far exceed the number that are objectionable. Therefore, any required waiting 
period will be nothing but a burden on most of the transactions without benefit 
to anyone. 

Exemptions of classes of cases are necessary but will fall far short of provid- 
ing a complete solution to the problem. As many as possible of these classes 
should be expressly exempted by the legislation. A number of appropriate 
classes are suggested in this report. We are certain that further study and 
experience will uncover additional classes warranting exemptions. It might be 
that in time enough exemptions could be provided so that the burden of this 
statute on proper transactions would be minimal. However, we are satisfied 
that we are far from this stage at the present time. Authority in the agencies 
to provide further exemptions by regulation is necessary and helpful but, in 
our opinion, it should not be relied on to keep the impact on proper transactions 
at a minimal level. 
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We believe that a better solution to the problem might be to start out on an 
experimental basis with a waiting period which would not be a burden on legiti- 
mate business activity. 

The trouble with the pending bills is that it is felt necessary to make the 
waiting period long enough to give the enforcement agencies time to make a 
decision in the most complicated cases while a short time would suffice in the 
great majority of cases. We feel that, because of the probable impact of this 
legislation on legitimate business activity, the statute should impose only the 
shortest possible waiting period until experience demonstrates that the advan- 
tage to the public from the longer period outweighs the disadvantage. 

We are not at all sure that a 10-day waiting period would not suffice at this 
time. This should give the enforcement agencies time to examine the data sub- 
mitted with the notice and put the parties to a transaction on notice if the 
agency considers the transaction questionable. Experience might prove that 
corporations receiving such notice in cases which are in fact questionable would 
not proceed until the matter had been cleared. 

We think that this should at least be given a try before undertaking any more 
burdensome program. 

If experience should demonstrate that the 10-day waiting period is inadequate 
(and we doubt that it will), experience gained under it should also enable us to 
write a more precise bill making its effect on legitimate business activity 
minimal. 

In the meantime, however, we believe that every effort should be made at this 
time to write into the bill as many classes of exemptions as are warranted. 

Since S. 198 provides fewer express exemptions than does S. 722 we are 
addressing our suggestions to S. 198. 

That bill would exempt further acquisitions of stock when the acquiring cor- 
poration held or controlled on the date of enactment of the proposal more than 
50 percent of the voting rights of the “acquired” company. We endorse the 
purpose of this exclusion and recommend that it be rephrased to cover instances 
where either corporation owns 50 percent or more of the stock of the other, 
prior to the time of the transaction, or if 50 percent of the stock of each is 
owned by a third corporation. Further, the exclusion should include not only 
purchases of stock under these circumstances but also other assets. 

§. 198 would exclude acquisition of stock when the stock acquired or held does 
not exceed 15 percent of the voting rights of the “acquired” corporation, and 
excludes acquisition of stock or assets valued less than $1 million. Because 
ownership of 10 percent of such voting rights may very often amount to effective 
working control, we believe that the purpose of the bill would be better served by 
reducing the 15 percent limit to 10 percent. To assure a more balanced limitation, 
the $1 million limit should then be expanded to $2 million. 

It should be made clear by modification of the parenthetical provisions on page 
6, lines 7 through 9 of S. 198, relating to stock in trade, or by expression in the 
committee report, that a transaction such as the purchase of a modern multi- 
million dollar aircraft from the manufacturer would be exempted from notifica- 
tion requirements of this bill. It is not clear that such a purchase would in- 
volve what is conventionally characterized as “stock in trade.” 

There follow additional exclusions which we believe are warranted at this 
time and urge as statutory exclusions: 

(1) Acquisitions of bonds or other obligations which do not carry voting 
rights in any other corporation ; 

(2) Acquisitions of real property primarily for office space, nontransient 
residential use, or for construction of plants or other facilities for use in the 
conduct of business, or acquisition of vacant industrial real property ; 

(3) Acquisitions from the Government of the United States, or from the 
government of any State, Territory, or insular possessions thereof, or from 
their subdivisions ; 

(4) Acquisitions pursuant to judicially or Government-agency supervised 
reorganizations or dissolutions ; 

(5) Acquisitions of stock which do not increase, directly or indirectly, the 
acquiring corporation’s share of voting rights in any other corporation ; 

(6) Acquisitions in connection with financing, refinancing, borrowing or 
underwriting where the acquisition is solely for collateral, underwriting or 
Security purposes ; 

(7) Acquisitions for the purpose of investment by corporations engaged 
wholly in religious, educational, or charitable activities ; 
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(8) Acquisitions from foreign corporations which do not transact business 
in this country and have no permanent establishments here. 

We have no reason to believe that any exception would be taken to the above 
exclusions. Other exclusions have been suggested which would cover acquisi- 
tions in the banking field and with respect to mineral, mining, or timberland 
properties. We do not pretend any particular competence with respect to 
these items and would defer to the views of those persons with a special 
knowledge concerning advisability of such exclusions. 

In connection with provision of a civil penalty for willful failure to give 
notice or to furnish required information, an additional provision should be 
added such as the following: “No other person shall be entitled to sue either 
party to the acquisition for failure under this paragraph to give notice or to 
furnish the required information and such penalty shall be the sole remedy 
for willful failure to give notice or to furnish the required information.” 

We would like to endorse specially two features of S. 198. These are the 
provision for confidential treatment by the Government of information provided 
by businessmen in notifying of proposed transactions, and authorizations to 
waive not only the waiting requirements but also the notice requirements in 
appropriate cases and classes of cases not specifically excluded by the bill. 
Knowledge beyond the parties of a pending transaction may result in changed 
circumstances making it unwise to carry out the transaction even though it 
was completely unobjectionable. 

The Department of Commerce would recommend enactment of this legislation 
if modified in accordance with the above suggestions. 

Sincerely yours, 
SINCLAIR WEEKs, 
Secretary of Commerce, 


STATEMENTS SUBMITTED TO SUBCOMMITTEE 


AtR TRANSPORT ASSOCIATION, 
Washington, D.C., March 5, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Legislation Subcommittee, Committee on 
the Judiciary, U.S. Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: The Air Transport Association appreciates the oppor- 
tunity to express its views on S. 442, relating to prior notification of corporate 
mergers and acquisitions, on which your committee is holding hearings March 5, 
1959. Although S. 442 contains a provision the effect of which would be to exempt 
airline mergers or consolidations from the prior notification requirements, the 
bill would have the effect of subjecting to such requirements sales of used aircraft 
by an airline, either to another airline or to a person not engaged in air trans- 
portation. Since sales of used aircraft by an airline have no competitive implica- 
tions, the public interest is not served by the delays and uncertainties which 
would result from prior notification of these sales. Moreover, such a require- 
ment would be a serious impediment to the transition of the industry from piston- 
type aircraft to jet aircraft. In view of the foregoing, this association urges the 
Subcommittee on Antitrust and Monopoly and the Committee on the Judiciary 
not to approve S. 442. 

In May 1956 the association testified before the Subcommittee on Antitrust 
and Monopoly on S. 3424 and H.R. 9424 (84th Cong., 2d sess.), bills similar to 
S. 442. We opposed S. 3424 and H.R. 9424 since, as applied to the scheduled air- 
lines, they were duplicative of the Civil Aeronautics Act and, consequently, un- 
necessary, and would produce undesirable results. 

In April 1958 the association testified before the Subcommittee on Antitrust 
and Monopoly on §8. 198, also similar to 8S. 442. At that time the association 
reiterated its opposition to legislation of this kind, as applied to the airlines, and 
urged that the committee include in any bill reported by it a provision exempting 
airline mergers and consolidations, or the acquisition of the stock or assets of 
one airline by another, since these matters are completely under the jurisdiction 
of the Civil Aeronautics Board and prior approval by that Board must be 
obtained before any such transactions can be consummated. At that time we 
pointed out that although S. 198 contained a provision which apparently exempted 
certain corporate transactions between airlines, sales of used aircraft by an air- 
line came within the purview of the bill. We pointed out that the Chairman of 
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the Civil Aeronautics Board, in a letter dated May 22, 1956, to the subcommittee, 
recommended that sales of used aircraft by an airline should be exempted from 
prior notification legislation since such transactions have no competitive implica- 
tions inasmuch as the purchaser acquires no element of control over the seller, 
and the seller is not relieved of any of his obligations to render the services 
specified in his certificate of public convenience and necessity (p. 472 of the 
hearings before the Subcommittee on Antitrust and Monopoly, pursuant to 
S. Res. 170, and p. 114 of the hearings of the said subcommittee, pursuant to 
S. Res. 231). 

Although S. 442 contains a provision (clause (4), p. 6) the effect of which is to 
exclude from prior notification requirements sales of stock in trade used in the 
ordinary course of the transferring corporation’s business, it cannot be assumed 
that sales of aircraft by an airline come within this exemption. The Civil 
Aeronautics Board, in the letter referred to above, pointed out that an air car- 
rier’s flight equipment cannot be considered as its stock in trade. Furthermore, 
the House Judiciary Committee, in reporting out H.R. 7698 of the 85th Congress, 
a prior notification bill containing identical language regarding sales of stock in 
trade, stated that “the term ‘stock in trade’ covers supplies and materials which 
the transferring corporation sells in the ordinary course of its business.” An 
example given was “the sale of aircraft by a manufacturer to an airline” (H. Rept. 
No. 486, 85th Cong., Ist sess., p. 18). It seems clear, therefore, that there is 
no exemption in S. 442 for sales by an airline of used aircraft and other operating 
property. 

In view of the foregoing this association is opposed to S. 442 and respectfully 
urges the subcommittee and the full committee not to approve it. 

It is requested that this letter be included in the printed record of the hearings 
on S. 442. 

Very truly yours, 
S. G. Trpron. 


AIR TRANSPORT ASSOCIATION OF AMERICA, 
Washington, D.C., March 13, 1959. 


Subject: S. 442 and S. 1005, prior notification of corporate mergers. 
Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Antitrust and Monopoly, 

Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: By letter dated March 5, 1959, this association trans- 
mitted to you its views regarding S. 442. In view of the similarity between 
S. 442 and S. 1005, our letter applies equally to the latter bill. We based our 
opposition to legislation on this type principally upon the ground that, while 
airline mergers or consolidations would be exempt from the prior notification 
requirements, Sales of used aircraft by an airline either to another airline or to 
a person not engaged in air transportation would be subject to the prior notifi- 
cation requirements. We pointed out that the Civil Aeronautics Board pre 
viously advised the Senate and House Judiciary Committees, by letter dated 
May 22, 1956, that these sales should be exempted from prior notification legis- 
lation since they have no competitive implications inasmuch as the purchaser 
acquires no element of control over the seller, and the seller is not relieved of 
any of his obligations to render the services specified in his certificate of pub- 
lic convenience and necessity. 

The members of this association are rapidly converting their fleets from pis- 
ton-type aircraft to jet aircraft. This conversion will be enormously expensive 
and will require that as much capital as possible be derived from the retirement 
ef piston-type aircraft. It is vitally important to the industry, therefore, that 
the sales of piston-type aircraft by the airlines be not impeded or delayed by 
the notice and waiting requirements of the instant bills. Such a result would 
clearly not be in the public interest. 

In view of the foregoing it is respectfully urged that if premerger notifica- 
tion legislation is acted on favorably by the subcommittee and the full com- 
mittee, it contain a provision, as the Civil Aeronautics Board has recommended, 
making it clear that sales of aircraft in connection with a reequipment pro- 
gram, are exempt from the legislation. This can be done by a minor amendment 
in the language contained in clause (4) on page 6 of S. 442 (p. 5 of S. 1005). 
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This clause has the effect of excluding from the prior notification requirements 
acquisitions by a corporation of “stock in trade used in the ordinary course of 
the transfering corporation’s business.” Commenting on this clause, the Ciyi] 
Aeronautics Board, in the letter referred to above, pointed out that “aircraft 
sales of the nature outlined above [viz, in connection with reequipment pro- 
grams] are transactions of the type contemplated by the exception made in the 
bills. However, since in a strict sense an air carrier’s flight equipment could 
not be considered as its stock in trade, it would be desirable to make clear that 
the requirements are inapplicable to such sales.” 

We urge, therefore, that the following technical amendment be made in 
clause (4): Insert after the word “business” in line 9 of page 6 (line 16 on 
p. 5 of S. 1005) the following: “or operating property disposed of in connee- 
tion with a reequipment program,”. 

The effect of this amendment would be to make the prior notification proyi- 
sions of the legislation inapplicable to sales of stock in trade or operating 
property disposed of in connection with reequipment programs. 

While it is true that both S. 442 and 8. 1005 provide for the establishment, 
by the regulatory agency concerned and the Attorney General, of procedures 
for the waiver of all or a part of the waiting requirements in appropriate cases, 
this provision does not remove the necessity for the amendment just recom- 
mended. Even assuming that, since aircraft retirements have no competitive 
implications, appropriate waivers would be granted by the Civil Aeronautics 
Board and the Attorney General, such waivers would, under the provisions of 
S. 442 and 8. 1005, only extend to the waiting requirements of the bills. They 
do not relieve the affected companies of their responsibility to give the advance 
notification of the transactions. In this respect the waiver provision is defee- 
tive. In any event, in the case of transactions such as aircraft retirements. 
which have no competitive implications, the sounder approach would be a tech- 
nical amendment specifically exempting them from the operation of the bills. 

We stand ready to discuss this proposed technical amendment with the sub- 
committee or its staff at any time. 

It is requested that this letter be included in the printed record of the hear- 
ings on 8S. 442 and S8. 1005. 

Very truly yours, 
LEO SEYBOLD, 
Vice President, Federal Affairs. 


AMERICAN BAR ASSOCIATION, 
VWarch 24, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antiirust and Monopoly Subcommittee, 
U.S. Senate, Senate Office Building, 
Washington, D.C. 
(Attention Mr. Donald P. McHugh). 

DeAR SENATOR KEFAUVER: I am informed that S. 442, regarding premerger 
notification, has been returned to the Subcommittee on Antitrust and Monopoly 
for further hearings. 

The House of Delegates of the American Bar Association in February 1956, 
adopted a resolution opposing any legislation which would require notification 
to the Government prior to the acquisition by a corporation of the stock or assets 
of another corporation. Although this resolution was adopted when previously 
proposed legislation was pending in the Senate, the substance and requirements 
of S. 442 and the comparable bills, 8S. 724 and S. 1005, are clearly within the 
scope of the earlier resolution. 

I would greatly appreciate and respectfully request that the enclosed state- 
ment, which sets forth the American Bar Association’s views on such legislation, 
be considered by your subcommittee and by the Judiciary Committee and printed 


in the record of the present hearings on S. 442 and other similar measures which 
may come before your committee. 


Respectfully yours, 
Husert Hickam, Chairman. 
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STATEMENT ON BEHALF OF THE AMERICAN BAR ASSOCIATION IN OPPOSITION TO 
S. 442, S. 724, and 8. 1005 


RESOLUTION 


The House of Delegates of the American Bar Association ut 1ts midwinter 
meeting in February 1956, adopted a resolution disapproving of and opposing 
any requirement for mandatory notification to the Government prior to the 
consummation of any merger or acquisition of stock or assets, and directing the 
officers and council of the section of antitrust law to urge such opposition and 
disapproval upon the proper committees of Congress in connection with any 
legislation embodying any such requirement or authorization. 


COM MENT 


Subject to minor exceptions, each of the pending bills (S. 442, S. 724, and 
§, 1005) prohibits the acquisition of the stock or assets of another corporation, 
where the combined book value of the acquiring and acquired corporations is in 
excess of $10 million, until and unless 60 days notice has been given to the 
Government, together with detailed information as to the business of the 
corporations as specified in the bills. 

The argument in favor of requirements such as these rests entirely upon the 
concern which has been expressed as to the volume of recent industrial and 
banking mergers, and is primarily directed at elimination of the same rather 
than preventing only those transactions violative of the antitrust laws or dis- 
sipating in an orderly way the effects of an unlawful transaction. Because of 
the complexities of “unscrambling” accomplished mergers, prior knowledge by 
government agencies of impending acquistions is doubtless desirable if the en- 
forcement task alone is considered. On the other hand, the processing by the 
Government of each proposed merger or acquisition within the scope of the pro- 
posed legislation would involve a tremendous burden of investigation and delay 
and impose an impossible burden on our already overburdened judiciary which 
might make it undesirable even from the standpoint of enforcement. Putting 
the Government on formal notice that a merger is about to take place would in 
practice place a much heavier burden of responsibility on Government repre- 
sentatives that now exists to whom the easiest course undoubtedly would be to 
resolve any doubt against the merger and file a proceeding to hold it up. In 
effect the mere filing of a complaint would end almost any merger or acquisi- 
tion because the parties cannot wait for the outcome of long litigation. 

More importantly, perhaps, almost every contemplated merger or acquistion 
of consequence in this day and age is announced and reported in the trade or 
financial press. Many require stockholder approval, and this and the other pre- 
merger corporate formalities normally entail inevitable delays before the actual 
consummation of any acquisition. Hence the proposed notification requirement 
would only in rare instances provide the Government with information other- 
wise unknown. 

Experience has shown that in almost every case the Government is now amply 
notified and equipped to block prior to consummation a merger or acquisition 
which threatens to violate section 7. Inequitable hardships would be imposed on 
the business community by any formal notification requirement. In many cases 
a rigid premerger notification and 60-day or other waiting procedure would not 
only frustrate but make impossible legitimate fast-breaking business plans that 
simply cannot survive a 2-month delay. 

Moreover, a required notice whenever the parties are worth over $10 million 
would make even relatively small acquisitions by every medium-sized corpora- 
tion subject to Government antitrust supervision entirely irrespective of their 
infinitesimal, or even invisible, impact on the market or interstate trade. 

Above all, a $10 million, or any other dollar test for application of the com- 
pulsory notice rule is incompatible with modern standards of antitrust adminis- 
tration, by invoking a criterion of dollar size rather than the competitive criteria 
of market effect as a determinant of the antitrust laws’ applicability. 

Inasmuch as mandatory premerger notice to the Government would confer 
no substantial additional benefits on the Government’s merger enforcement pro- 
gram, but would inflict disproportionate hardships on the business community, 
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this section believes such requirements contrary to the principles embodied in 
our system of free competitive private enterprise and not in the public interest, 
Respectfully submitted. 
SECTION OF ANTITRUST LAW OF THE 
AMERICAN Bar ASSOCIATION, 
By Hupert Hickam, Chairman, 


STATEMENT OF Herpert R. O’Conor, AMERICAN MERCHANT MARINE INstTITUTE 


Section 7 of the Clayton Act forbids corporate mergers which will substan- 
tially lessen competition or tend to create a monopoly, but the last paragraph 
of the section provides: 

“Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission * * * the U.S. Mari- 
time Commission, or the Secretary of Agriculture under any statutory provision 
vesting such power in such Commission, Secretary, or Board.” 

S. 1005 would insert a new paragraph 2 requiring that corporate mergers 
be preceded by notice to the Attorney General and the expiartion of a minimum 
waiting period of 20 days. This paragraph contains its own exemption for 
any merger: 

“* * * which, under any specific provision of law, requires the approval in 
advance of a commission or board or other agency of the United States, and 
while so approved is execpt under any specific provisions of law from the pro- 
visions of this section.” 

Since this special exemption for this new paragraph of section 7 is dependent 
for its operation upon exempting agency approval under “any specifle provision 
of law” it is not entirely clear that it will pick up the exemption conferred 
by the last paragraph of section 7, which remains unchanged by S. 1005. In 
other words, “any specific provision of law” might be read to mean “any other 
specific provision of law.” 

We believe it should be made clear that the exemption now conferred by the 
last paragraph of section 7 extends not only to the present prohibition of 
mergers which lessen competition or tend to monopolize, but also to the proposed 
new prenotification requirements. While it is true that the statutes under 
which many of the regulatory agencies (including the CAB, the ICC, and the 
FMB) approve mergers contain their own exemptions fvom the antitrust laws, 
Congress nonetheless thought it necessary in 1950 to add the last paragraph to 
section 7 conferring a specific exemption from the section. Unless it is now 
made clear that this exemption extends to the proposed new requirements of 
section 7, the position of the regulated industries will be ambiguous. 

This ambiguity would be removed if the exemption now contained in S, 1005 
were amended to read: 

“Any acquisition of stock or assets which, under any specific provision of 
law, requires the approval in advance of a comission or board or other »gency 
of the United States, and when so approved is exempt under any specific pro- 
vision of law, including the last paragraph of this section, from the provisions 
of this section.” 


MARCH 9, 1959. 
Senator Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Committee on the Judiciary, 
Washington, D.C. 


Dear SENATOR KEFAUVER: The following statement is submitted for inclusion 
in the record of the hearings on S. 442 and 8. 1005, bills proposing prior notifica- 
tion of corporate mergers and acquisition, which are now being held before your 
subcommittee. 

This statement represents the views of a substantial segment of the retail 
industry. It is submitted, as a matter of information, in order to assist you and 
your committee while considering this very important topic. 

I will appreciate it if you will have this included in the record of these hearings. 
Sincerely yours, 

ROWLAND JONES, Jr., 


President, American Retail Federation. 
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Basic CONSIDERATIONS IN CONNECTION WITH PREMERGER NOTIFICATION 
LEGISLATION 


There are Many sound reasons why companies merge, including the following: 


On the part of the acquired firm 


1. Need for improved or successor management. 
2. Need to convert ownership into a marketable security. 
(a) For estate tax reasons. 
(bo) To meet different financial requirements of different ownership 
interests. 
8. Tax considerations—capital gains versus heavy corporate and individual 
taxes—desire to “cash in.” 
4. Availability of an offer at an unusually attractive price from a company 
which desires to expand. 
5. Desire to diversify personal investments. 
6. Unavailability of needed capital to protect company’s competitive position 
or expand. 
7. Business too small to afford amount of research necessary to protect com- 
pany’s position. 
8. Basie differences in policy by important ownership interests. 
9. Too much “family in the business” and desire to have a “boss” who will make 
decisions without becoming involved in family problems. 


On the part of the acquiring firm 


1. To acquire existing facilities at cost less than new. (It is cheaper to add 
improvements to existing plants than to start from scratch.) 

2. To acquire size compatible with the economic necessities within an industry. 
Considerations may be retooling, unit costs, regularity of production. 

3. Integration—to obtain raw materials or supplies or to add distribution and 
marketing. 

4. To diversify products in order to avoid seasonal dips. 

5. To effect savings in overhead and costs of production and thereby increase 
profitability. 

6. To compete more effectively with larger companies—i.e., putting together 
two or more smaller units which when united constitute an economic entity 
better able to meet competition. This also may be a means to establishing 
adequate research facilities. 

7. To obtain management talent. 

8. To set up a vehicle of size sufficient to attract financing and investment not 
otherwise available. 

9. To add territorial coverage and thereby improve competitive position. 

10. For tax reasons. 

11. Technological shifts within an industry or business—obsolescence. 

12. Acquisition of trademarks or patents. 

13. Investment of idle capital. 

14. An atractive offer by a firm which desires to sell out. 

Mergers are essential to the economic health of the country. Without them 
the economy would be far less dynamic. 

Therefore, nothing should interfere with the ability of private companies 
to consummate legitimate mergers. 

Premerger notification to the Government would intefere with the delicate 
nature of consummating legitimate mergers and thus cause a chain reaction 
of adverse economic consequences. 

Government should not be given authority to interfere in advance with the 
sale or acquisition of private property, provided it does not result in a violation 
of predetermined legal requirements. Otherwise, gradually every type of busi- 
ness transaction would require advance review by a gdandiose bureaucracy and 
the tempo of our business system would gradually slow to a halt. 

In the field of mergers, as in other fields of private business, Government 
should define the rules of the game and business should be free to operate with 
maximum initiative within such a framework of laws. 

Anything that introduces uncertainty is harmful to consummating legitimate 
mergers. The importance of this cannot be overemphasized. 

Time is of the essence in merger negotiations. Reasonable certainty of con- 
Summation, if the parties can reach an agreement, is a requirement before the 
parties will undertake serious negotiations. 


38777—59——_11 
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Timing is all important. Mergers require coordinating many different tech. 
nical factors, in addition to reaching agreement on broad principles. It must 
be feasible to establish a time schedule which can be strictly adhered to, anq 
which will have a relatively short elapsed time between the first public know}. 
edge that it is being considered and its date of consummation. 

Rumors can destroy the possibility of accomplishment. 

A change in security market conditions from one day to the next can destroy 
the basis of a merger. The sensitivity of security markets to overnight changes 
and important developments of any kind throughout the world are well known, 

Successful merger negotiations require maximum secrecy. There is no way 
of preventing leaks through Government bureaus—particuiarly in view of the 
turnover of personnel that occurs in such bureaus. 

Moreover, the mere act of examining representative information to be filed 
with the Government bureaus requires exposing the merger negotiations to 
broadened number of persons in the offices of the companies proposing to merge 
and thus increasing the risk of a leak. 

Any suspense period, while the Government is investigating, will interfere 
with willingness of companies to start merger negotiations. Where the period 
of suspense is long and subject to unilateral extension by ‘he Government, as in 
the proposed bills, the result is worse. 

Lack of secrecy and/or delay will result in the submittal of preliminary, tenta- 
tive competing offers and other “red herring” activities by competitors and others, 
which frequently will have as their primary objective contributing to the con- 
fusion, chaos and uncertainty of the parties to the proposed merger. 

In the meantime, employees of the companies to be merged will suffer from a 
state of uncertainty and the better of them will be susceptible to offers to accept 
employment with competitors—which they would not do if they could be reason- 
ably certain of consummation of the merger. 

Similarly, customers of the merging companies sometimes, aided by suggestions 
from competitors, will alter their allegiances because of their uncertainty. 

The same thing will occur with respect to vendors from whom the merging 
companies customarily buy. 

All kinds of other pressures will develop by those who stand to benefit or lose 
if the merger is consummated. Each of them will have a tendency to try and 
influence the success or failure of the merger, depending upon its effect upon their 
position. Where there is a prospect of consolidation of operations in one com- 
munity or another with improved efficiency, these pressures will include organized 
community activities. 

The number of outside parties who are in a position to influence a consumma- 
tion or cancellation is manifold. If premerger notification to the Government be- 
comes necessary, many intended mergers will fail, even though approved by the 
government, as a result of a change of conditions during the premerger notifica- 
tion period which will alter the desirability of the merger. 

Making financial arrangements with respect to the merging companies is fre- 
quently complex and requires a series of affirmative steps taken with certainty 
on a rapid time schedule. The introduction of uncertainty in this area can kill 
a merger before it gets started. 

Examples would be renegotiation or redemption of bond issues, because of 
restrictive covenants, which are satisfactory to one of the merging companies, 
may not be workable to the company surviving the merger. 

Mergers frequently require the parties to the merger to take other affirmative 
action prior to transfer of title of assets, but after a definitive contact has been 
signed between the buyer and seller; which one or both of the parties might not be 
willing to undertake if there was any uncertainty regarding consummation of the 
transaction. 

Example would be the calling for redemption of a bond issue or a preferred 
stock issue. 

Further, there frequently are arrangements in process at the time of negotia- 
tion which had deadline dates which the seller would undertake if it was not 
selling, but which if consummated would make the buyer unwilling to enter into 
the merger. 

Example would be where one of the parties has a contract giving it an 
option to acquire an additional location or branch or business, if exercised 
by a certain date, which would be a desirable acquisition if the proposed 
merger is not consummated, but which would be an undesirable acquisition 
by the merged companies if the merger is consummated. The uncertainty 
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of premerger notification would probably prevent such a merger from being 
negotiated, even though the selling company may be in dire need of a buyer. 

Certainly of consummation a specific date is also frequently important for 
seasonal reasons. te _ 

Example: A department store company might be willing to acquire a 
store at a given price immediately preceding the Christmas season, whereas 
it would not be willing to do so immediately after the Christmas season. 

Negotiating a merger frequently entails a great deal of expense before it cun 
be determined whether the parties to the deal can reach an agreement. if the 
uncertainty involved in premerger notification to the Government is added, it may 
estop the initiation of merger negotiations. >a 

Examples of some of these expenses created activities, as well as some of 
those stated above, are as follows: 

Examination of title to seller’s real estate ; 

Analysis of seller’s books and records ; 

Assumption of seller’s pension plans and employment contracts ; 

Transfer to buyer of seller’s permits, licenses, and franchise (many 
of which involve governmental and other approvals) ; 

Obtaining consents to assignment to buyer of leases to property 
occupied by seller ; 

Obtaining tax rulings ; 

Takeover procedures re social security, withholding, and unemploy- 
ment taxes ; 

Insurance arrangements ; 

Arrangements for transfer and establishment of seller’s bank accounts. 

A monstrous Government bureaucracy would have to be created solely for 
the purpose of investigating proposed mergers. The effect on the Government’s 
expenditures is self-evident. ‘Che skill with which such persons would exercise 
judgment, regarding the desirability or the undesirability to the economy, is at 
least questionable. The adverse effects on the Government’s tax collections, 
which would result from the stultifying effect of a premerger notification 
requirement on the economy of the country, is equally important. 

Why should all the disadvantages of premerger be risked? It is submitted 
that the reasons advanced by the Department of Justice are minor in relation 
to the serious disadvantages to the economic health of the country that would 
be involved in such legislation. 

The Government now is not without remedy in the case of an improper merger. 
What it proposes is that, in order to simplify its enforcement of the existing 
laws, there should be created a large area of uncertainty which would prevent 
two different owners of private property from agreeing between themselves, what 
in effect, may be considered a sale by one party and a purchase by the other, 
without prior Government approval—even though no violation of law is involved. 

If legislation is allowed to interfere with the normal process of mergers, 
undoubtedly the greatest sufferers will be the owners of small companies who 
may have started their businesses realizing that if they were succesful, and if it 
were not desirable to continue them as an individual entity, they would have 
an opportunity to negotiate for theirssale by means of a merger. 

It should be emphasized that premerger notification legislation would interfere 
with many mergers that would have the effect of increasing competition. 





AMERICAN TELEPHONE & TELEGRAPH Co., 
New York, N.Y., March 26, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Washington, D.C. 


DEAR SENATOR KEFAUVER: We would like to suggest a clarification of the 
language of subparagraph No. 15 of section 7 of the Clayton Act as it would 
be amended by S. 442. 

S. 442 provides that its notification and waiting period provisions shall not 
apply to the following : 

“(15) Any acquisition of stock or assets which, under any specific provision 
of law, requires the approval in advance of a commission or board or other 
agency of the United States, and when so approved is exempt under any specific 
provision of law from the provisions of this section: Provided, however, That 
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any commission, board, or agency of the United States which is authorized by 
law to approve the acquisition by one corporation of the stock or assets of 
another corporation where by virtue of such approval such acquisition is ex. 
empted from the provisions of this section shall promptly notify the Attorney 
General of any application or request for such approval.” 

Certain Federal regulatory statutes require the approval by a Federal agency 
of acquisitions by companies subject to such statutes. (See 49 U.S.C., gee 
1378 (Federal Aviation Act), 16 U.S.C., sec. 824(b) (Federal Power Act), and 
49 U.S.C., sec. 5 (Interstate Commerce Act).) The provisions of the above para- 
graph 15 seem clearly applicable to cases under these statutes. 

There are provisions in the Communications Act of 1934, however, relating 
to acquisitions which do not require approval by the Federal Communications 
Commission. It is voluntary with the carriers subject to that act as to whether 
they apply for the Commission’s approval under those provisions of the act. 

Thus, section 221(a) of the Communications Act (47 U.S.C., sec. 221(a)) 
which applies to acquisitions of telephone companies, provides as follows: : 

“Upon application of one or more telephone companies for authority to con- 
solidate their properties or a part thereof into a single company, or for author- 
ity for one or more such companies to acquire the whole or any part of the 
property of another telephone company or other telephone companies or the 
control thereof by the purchase of securities or by lease or in any other like 
manner, when such consolidated company would be subject to this chapter, the 
Commission shall give reasonable notice in writing to the governor of each of 
the States in which the physical property affected, or any part thereof, is sit- 
uated, and to the State commission having jurisdiction over telephone com- 
panies, and to such other persons as it may deem advisable, and shall afford 
such parties a reasonable opportunity to submit comments on the proposal. A 
public hearing shali be held in all cases where a request therefor is made by a 
telephone company, an association of telephone companies, a State commission, or 
local governmental authority. If the Commission finds that the proposed con- 
solidation, acquisition, or control will be of advantage to the persons to whom 
service is to be rendered and in the public interest, it shall certify to that effect; 
and thereupon any Act or Acts of Congress making the proposed transaction 
unlawful shall not apply. Nothing in this subsection shall be construed as in 
anywise limiting or restricting the powers of the several States to control and 
regulate telephone companies.” 

This provision dates back to 1921, when it was enacted as the Willis-Graham 
Act, and incorporated in the Interstate Commerce Act at that time as section 
5(9) of that act. 

A similar provision as to telegraph consolidations and mergers is contained 
in section 222(c)(1) of the Communications Act (47 U.S.C., sec. 222(c) (1)). 

Since the proposed exemption in paragraph (15) above relates to trans- 
actions requiring approval in advance by regulatory agencies, there is doubt 
as to whether it would be applicable to proceedings under section 221(a) and 
222(c) of the Communications Act. It appears that the intent of paragraph 
(15) is to exempt from the notice and waiting period provision acquisitions 
which are duly approved by Federal agencies pursuant to specific statutory 
authority. Consistent with this apparent intent, it is suggested that considera- 
tion be given to an amendment to the proposed paragraph (15) to include acqui- 
sitions which have in fact received prior approval by a Federal agency acting 
under specific legislative authority. This might be done by revising the language 
of paragraph (15) as follows (suggested new language is italicized) : 

“(15) Any acquisition of stock or assets which, under any specific provision 
of law, has received prior approval by, or requires the approval in advance of 
a commission or board or other agency of the United States * * *.” 

The remainder of the paragraph would read as now proposed in 8. 442. 

This exemption would, of course, apply to acquisitions by communications 
common carriers subject to the Communications Act only to the extent that they 
did obtain prior approval from the Federal Communications Commission of 
the acquisition. 

Very truly yours, 
JOHN T. QUISENBERRY. 
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THE AMERICAN WATERWAYS OPERATORS, INC., 
Washington, D.C., March 4, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Senate Judiciary Com- 
mittee, U.S. Senate, Washington, D.C. 

My Dear SENATOR KEFAUVER: This is with reference to S. 442 and S. 1005, 
premerger notification bills which your Antitrust and Monopoly Subcommittee 
is presently considering. 

The board of directors of the American Waterways Operators, Ine., on De- 
cember 9, 1958, voted to oppose any additional requirements for notification of 
Government agencies concerning transportation mergers. In accordance with 
this action, I was directed to inform the members of the Antitrust and Monopoly 
Subcommittee of our association’s opposition to premerger notification legisla- 
tion such as S. 442 and S. 1005, and any similar legislation. 

It is the view of the American Waterways Operators, Inc., the national 
association of the barge and towing vessel industry, that favorable consideration 
of these bills, and similar legislation, by the Subcommittee on Antitrust and 
Monopoly would not be in the public interest. 

This type of legislation would impose an unnecessary and costly burden on 
industry in general, and particularly on the small business operators of towboats 
and barges on the inland waters, the builders and repairers of this equipment, and 
terminal operators which our association represents, without assurances of any 
commensurate or proportionate benefits to the public. The American Waterways 
Operators, Inc., is of the opinion that this type legislation is both unnecessary 
and undesirable. 

May this letter serve as an expression of the opposition of the American 
Waterways Operators, Inc., to S. 442 and S. 1005, and similar legislation. 

I shall appreciate your incorporating this expression of our industry’s views 
in the printed transcript of the subcommittee hearings on this subject. 

With highest regards, I am 

Sincerely yours, 
Braxton B. Carr, President. 


EVANSTON, ILL., April 1, 1959. 


Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR KEFAUVER: Several business journals have reported that con- 
gressional committees are now considering two bills, S. 442 introduced by you 
and H.R. 2325, dealing with premerger notification. The provisions of these two 
bills apparently will seriously interfere with one of the important aspects of 
our economic growth: the banding together of two or more companies, by means 
of acquisition or merger, to pool their technical, productive, sales and/or finan- 
cial resources. 

The reports I have seen indicate that these bills may be referred out of com- 
mittee without a full public hearing. May I request that you urge that a full 
public review of the provisions be made because of the serious crippling effect 
on business growth and development that such a statute might have. 

A few mergers that have been ruled harmful to competition in relation to the 
vast number of mergers that have contributed to our economic growth does not 
seem to warrant the drastic action of a mandatory waiting period. Such a 
period would almost certainly result in chaos in one or both of the companies 
that are party to the proposed merger. 

The period of uncertainty and doubt would weigh heavily on the company 
personnel. The loss of key employees would certainly result. 

Not only would employees be affected, but customers, suppliers, and stock- 
holders would be left in doubt. Being in sales I know how quickly competition 
would play up the change that the proposed merger might bring. It is quite con- 
ceivable that a company’s finances could be seriously strained due to the loss 
or cancellation of orders during the waiting period. 

Would not the governmental requirements and delay more seriously weigh on 
the small companies that frequently find merger is the only route open to them 
to obtain the financing needed for growth? Isn’t this a heavy penalty to pay for 
= small number of mergers that have been deemed to be against the public 

terest ? 
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So may I again urge that full public hearings be given to these bills before 
reporting them out of committee. Or, if the bills should be reported out, thag 
you consider the harm that could result to our Nation’s business. 

Sincerely, 


PREMERGER NOTIFICATION LEGISLATION 


GEORGE S. ARNESON. 


Tue ASSOCIATION OF THE 
Bak OF THE CITY OF NEW YorK, 
New York, March 31, 1959, 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly of the Committce on the 
Judiciary, U.S. Senate, Washiigton, D.C. 

Dear SENATOR KrFAUVER: You will find enclosed a copy of a report of the 
Committee on Trade Reguiztion of the Association of the Bar of the City of 
New York on Nenate bills 442 and 1005, the preposed premerger notilication bills. 

Will you please make this report a part of the record in the hearings op 
these bills? 

Sincerely, 
E. Nosies Lowe, 
Chairman, Committee on Trade Reyulation. 


COMMITTEE ON TRADE REGULATION REPORT ON PREMFERGER NOTIFICATION Bris 
(S. 442 anp H.R. 2325) 


S. 442 and H.R. 2325, popularly known as premerger notification bills, would 
amend section 7 of the Clayton Act to require advance notice to the Attorney 
General and to a designated administrative agency of mergers and certain other 
corporate acquisitions. Advance notification of mergers that are likely to have 
significant effect on competition has been included among the measures which 
the President has urged Congress to adopt. 


DISCUSSION 


S. 442 and H.R. 2325 are among the most recent in a series of premerger bills 
which inciuded, in the last Congress, S. 198 and HR. 2143 and S. 722 and H.R. 
264, and in the Congress before that H.R. 8332, H.R. 8690, and H R. 9424. 

S. 442 is identical with the revised S. 198 of last session. It would, in general, 
prohibit any corporation subject to the Clayton Act from acquiring the whole 
or any part of the stock or assets of another corporation where the combined 
capital, surplus, and undivided profits of the two corporations are in excess 
of $10 million until expiration of a period of 60 days after delivery to the 
Attorney General and to a designated administrative agency of notice of the 
proposed transaction. 

The notice to be furnished would be required to set forth the names and 
addresses, the nature of business, products or services sold, transferred or 
distributed classified by specific type, nature, and kind, the total assets, net 
sales, location of plants, and “trading areas” in which each product or service 
is sold, last annual reports and balance sheets of the parties to the proposed 
transaction. Within 25 days after delivery of notice, the Attorney General 
or the agency would have power to require the filing of additional relevant 
information within the knowledge or control of the parties. 

The bill exempts several classes of transactions, including those in which the 
consideration to be paid for stock or assets (after deducting the portion paid 
for stock in trade) is $1 million, or less. 

Willful failure of a corporation to give notice or furnish information as 
required by the bill would subject the corporation to a penalty of not less than 
$5,000 or more than $50,000. The bill also provides for punishment by fine or 
imprisonment of an officer or employee of the designated agency or of the 
Department of Justice who without authority of the agency or the Attorney 
General and though not so directed by court order makes public information 
furnished pursuant to the bill and not already public. 
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CONCLUSION 


In its report on S. 198 and H.R. 2143, dated April 17, 1957, this committee 
noted that it did not object to the principle of premerger notification. It did 
object, however, to the grant of a special power to require additional infor- 
mation, to the length of the waiting period provided in the bill, to the lack of 
adequate provision to insure that information received is kept confidential, 
to the establishment of coordinate jurisdiction in two or more governmental 
agencies to review each proposed transaction, to the dollar amounts of the 
transactions subject to the bill, and to the scope of the exceptions from the 
legislation. 

We have again reviewed the proposed legislation and are of the opinion that 
it is objectionable for substantially the same reasons set forth in our earlier 
report: it would be unreasonable to postpone or unduly delay a great number 
of ordinary business transactions on the chance that some of them might prove 
to have an anticompetitive effect, and governmental agencies should not be author- 
jzed to require information on their own motion without amenability to court 
supervision. Furthermore, we wish to emphasize that there is nothing inherently 
wrong with mergers or acquisitions which would justify the enactment of legis- 
lation having the effect of making it difficult to consummate a merger regardless 
of the presence or absence of any monopolization or lessening of competition. 

We believe, moreover, that any acceptable legislation in this area should have 
certain definite limitations and characteristics: 

First, the bill should be limited to premerger notification. The notice should 
set forth the names and addresses, nature of business, products or services sold 
or distributed, total assets, net sales and trading areas of both the acquiring and 
the acquired corporaticn, and no more. The pending bills, in enabling the Attor- 
ney General and other governmental agencies to require “additional relevant 
information” would go beyond the principle of premerger notification, and would 
give them by indirection, the right to a kind of “civil investigative demand,” but 
without any of the safeguards proposed for legislation dealing directly with that 
sub ect. 

Second, any legislation should provide a maximum waiting period of 30 days 
after notice is given. It is becoming increasingly Clear, as the matter is debated, 
that any legislation of this type will apply to a large number of transactions 
which would in no way violate the antitrust laws and which businessmen should 
be free to consummate promptly. We cannot see how a 30-day period could 
impair the purposes of the legislation. The Government would have reasonable 
time to take action prior to the consummation of the proposed transaction and 
would remain free to act even after the transaction had taken place if it had 
reason to believe the antitrust laws had been violated. A longer period would, 
as a business matter and apart from the application of the antitrust laws, make 
many proper transactions impossible. 

Third, we think that any bill should deal adequately with disclosure of informa- 
tion furnished the Government. We suggest a provision expressly directing the 
Attorney General and the administrative agencies concerned to keep information 
received confidential and not to publish or disclose any of it except to the extent 
that it is made publie by parties or its use is required in court. 

Fourth, any legislation should require notice to either the Attorney General 
or an administrative agency but not to both. We are unable to see any reason 
why a businessman should be subjected to problems of conflicts of jurisdiction and 
believe that Congress should designate a single recipient of the information to be 
furnished. 

Fifth, it seems clear that any bill should apply only to transactions in amounts 
of $5 million, and over. 

Sixth, while the exemptions from the bills coverage do eliminate certain of the 
prior objections to the bill, they are still deficient since they leave many trans- 
actions with little or no antitrust significance subject to the reporting require- 
ments of the bill. Moreover, the exemption contained in subsection (7), which 
attempts to deal with the extractive industries, remains too broad. Also the 
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reference to “undeveloped or partially developed mineral, mining, or timberland 
properties” is so vague and uncertain as to provide no clearly defined and easily 
applied test and will undoubtedly cause confusion and uncertainty. 
Respectfully submitted. 
Committee on Trade Regulation: E. Nobles Lowe, Chairman, Roy R, 
Abraham, Edgar E. Barton, Joseph W. Burns, John D. Calhoun, 
John H. Clark IIT,’ David G. Gill, Maleolm A. Hoffmann, Edward 
F. Johnson, Mary G. Jones, Byron E. Kabot, George N. Lindsay, Jr., 
Gilbert S. McInerny, Charles W. Merritt, Alan Palwick, Gerard 
Swope, Jr. 


BANK OF St. Louts, 
St. Louis, Mo., March 9, 1959. 
Hon. THomas C. HENNINGS, Jr., 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR HENNINGS: AS a member of the Senate Committee on the Judici- 
ary, you will be concerned with the premerger notification bill, S. 442. 

As drawn, this bill would require 60 days’ notice to the Federal Reserve Board@ 
and the Attorney General of certain stock or asset acquisitions by corporations, 
Although such actions by a bank holding company are already stringently regu- 
lated, requiring Federal Reserve approval after a hearing, bank holding com- 
panies are not exempted from the proposed legislation. In the interests of 
economy and efficiency, bank holding companies should be so exempted. 

Such exemption could be effected by inserting the following new subparagraph 
between lines 11 and 12 on page 9 of the bill: 

“(16) Any acquisition of stock or assets, directly or indirectly, by a bank 
holding company registered with the Board of Governors of the Federal Reserve 
System pursuant to the Bank Holding Company Act of 1956.” 

As an officer of a relatively small bank holding company, may I respectfully 
request that you propose or support such an exemption for our already much- 
regulated class of business? Thank you. 

Sincerely, 


ARTHUR BLUMEYER, 
Chairman of the Board. 


Barp FArMs, 
Crystal Lake, Ill., March 5, 1959. 

Deak Sir: I am one of millions of Americans who realize that the budget 
being submitted by the administration to Congress for 1960 is of such a nature 
that obtaining a balanced budget is quite unlikely. This is further complicated 
by the extravagant expenditures presently being discussed by various Members 
of the Congress and presented to the various committees. 

The people view with alarm not only the waste which continues in the ad- 
ministration budget but the awful extravagances indicated by House and Senate 
activities. Congress has always been considered by the people as their overall 
protection against extravagance in the administration or in pressure groups 
having influence with certain sections of the Congress. The failure of Congress 
io give this protection will give mass action against such extravagance an op- 
portunity and such mass action is greatly to be feared. : 

Some of the elements of unjustified expenses are: 

1. Slum clearance and the housing bill. Not a Federal activity. 

2. Agricultural price supports. The people should not be called upon to 
pay for increases in the cost of what they purchase by this method. 

3. Rural electrification. The country should not be taxed by this pressure 
group. 

4. Soil conservation. This taxes the people to produce more agricultural 
products than the country can use. 

5. Veterans hospitalization. This is already overdone and additional 
facilities are not needed. This group has bled the country white for years. 

6. Federal grants for schools. This is a local activity. 

7. Foreign aid program. This should be eliminated. 

8. All Government agencies are overstaffed and overexpanded and should 
be brought back to a normal basis. 

Many, many other items could be listed. 





1 Dissenting. 
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Your active opposition in voting against these and other extravagances will, 
{ am sure, be greatly appreciated and will receive more of a reward at election 
time than the wasteful expenditure of the money will receive. 
The attack on business by the Antitrust and Monopoly Subcommittee (S. 
442) should be stopped. 
Very truly yours, 
F. N. Barp. 


THE CHESAPEAKE CORP. OF VIRGINIA, 
West Point, Va., February 25, 1959. 


/|)9oO= 


Re premerger notification, S. 442; premerger notification, H.R. 2525. 


Hon. Estes KEFAUVER, 
Senate Judiciary Committee, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: Our corporation would like to add its protests to 
those of other industries and businesses in vigorously opposing legislation which 
would grant to Federal bureaucrats authority which we feel rightly belongs to 
experienced business executives. We do not feel that it is healthy for Federal 
employees to hold authority over the Nation’s economic development, which 
would be the case if the Government were given power to halt mergers by in- 
junction. 

The right to merge is as inherent as the right to do any other business under 
State corporation laws. Federal requirements for premerger notification would 
hamper normal business processes for very little gain to the general public. 

Such requirements might cause abandonment of some merger plans, would 
certainly cause uneasiness and uncertainty among employees of affected com- 
panies, and might cause dangerous speculation in securities. 

Mergers that adversely affect competition are already subject to antitrust 
laws. 

The proposed measure would add nothing to strengthen the Nation’s economy ; 
in fact, might hinder it considerably. 

We urge your consideration of our opposition to this measure. 

Sincerely yours, 
StTureE G. Oxsson, President. 





COMMERCE AND INDUSTRY ASSOCIATION OF NEW YORK, INC., 
New York, N.Y., March 4, 1959. 
Re S. 442 hearings, March 5, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Washington, D.C. 

DEAR SENATOR KEFAUVER: We regret that the late notice of the meeting of 
the Subcommittee on Antitrust and Monopoly has made it somewhat uncertain 
that we will have a representative appear before your committee. 

We are therefore enclosing 20 copies of a statement of our opinion concerning 
§. 442 for the committee and for inclusion in the record of the hearings in the 
event we are unable to appear. 

Thank you for your courtesy. 

Sincerely, 
THOMAS JEFFERSON MILEY, 
Ezecutive Vice President. 


STATEMENT OF COMMERCE AND INDUSTRY ASSOCIATION OF NEW York, INc., WITH 
REFERENCE TO S. 442 (O’MAHONEY) PREMERGER NOTIFICATION 


Commerce and Industry Association of New York, Inc., is the largest service 
chamber of commerce in the eastern part of our country, representing over 3,500 
business concerns in the Metropolitan New York area engaged in almost every 
level and type of commercial enterprise from small machine shops to some of 
the most prominent firms in the country. The association is recognized inter- 
nationally as “the voice of New York business.” 
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APPROVE IN PRINCIPLE—OBJECTIONABLE IN DETAIL 


At the outset we wish to make it perfectly clear that while we find certain 
features of S. 442 highly objectionable, we do not believe that there is anything 
unreasonable in the basic idea of premerger notification. It is our sincere hope 
that the constructive criticism we offer to S. 442 will accomplish the dual purpose 
of providing meaningful premerger notification to appropriate executive agencies 
and at the same time eliminate the undesirable provisions of the bill. 


SUMMARY OF OUR PROPOSALS 


Our principal proposals involve (1) reduction of the extensive waiting period 
to a reasonable time; (2) elimination of the “additional relevant information” 
provision; (3) the substitution therefor of concrete specific statutory require. 
ments for data to be supplied; and (4) concentration of law enforcement in the 
agency duly constituted for that purpose. 


WAITING PERIOD UNFAIR TO GOVERNMENT AND INDUSTRY 


The bill prohibits consummation of a covered proposed merger until 60 days 
after delivery of a required, for all practical purposes preliminary, notice. 

We are unaware of any reason for the 60-day delay other perhaps than mere 
expediency—a view which would appear to be confirmed by the bill itself in 
the provisions for the establishment of procedures for waiver of all or part of 
the period in appropriate cases (p. 5, line 5 et. seq.). 

Let us face facts. If adequate data is furnished with the initial notice—and 
we propose just that—the governmental agency would not, in our opinion, be in 
any better position to pass judgment at the end of 60 days than it would be in 30, 
Or put another way, assuming, of course, that you are concerned primarily with 
acquisitions, the examiner isn’t going to be able to come to a considered conclu- 
sion worthy of the name on any twice over lightly job in 60 days or even 90. 

And we should not lose sight of the further fact that the respective agencies 
are going to be so flooded with notices if this bill passes with all the apparently 
unintended and insignificant transactions included in its provisions, that they 
will be unable, even with an increased staff, to keep abreast of the volume of 
work heaped upon them. 

Again the bill itself recognizes the situation on page 4, lines 22, et seq.: 

“Failure * * * to interpose objection * * * within the 60-day period, shall 
not bar the institution at any time of any investigation by means other than those 
authorized by this paragraph or any action or proceeding with respect to such 
acquisition under any provision of law.” 

The rights of the Government are fully protected not only by this provision 
but also by existing law. Why complicate the picture with a meaningless 60 
days? ‘ 

Now let us look at the other side of the coin—the businesses involved. 

From a practical standpoint any enforced waiting period endangers and in 
numerous instances will preclude corporate acquisitions. Many of these mergers 
undoubtedly would be advantageous not only to the parties concerned but also to 
the national economy as well. 

It follows therefore that Commerce and Industry Association believes a waiting 
period capable of such results to be unsound in principle. 

The absolute maximum time, if any, that reasonably might be required to 
elapse between notice and consummation is 30 days. 


RELEVANT INFORMATION 


A second objectionable feature of the legislation is the provision authorizing 
agencies of Government to demand and be furnished with “such additional 
relevant information” as may be requested by them within the prescribed waiting 
period. 

We find this provision to be wholly unjustifiable from at least three stand- 
points. First, no additional data of any kind should be required to be supplied 
in any case when and after the Government has instituted an injunction action 
brought prior to the expiration of the period allowed it for making the demand. 
-atently, where an action is in the courts, information should be obtainable only 
pursuant to the rules of civil procedure applicable to the conduct of judicial 
proceedings. 
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Secondly, the term “additional relevant information” is so broad in scope as 
to permit of almost limitless interpretation by the demanding agency. Not only 
is “relevant” a completely indecisive umprecise word in itself but no statutory 
guide is provided to indicate to what the information should be “relevant. fe 

Finally, no arbiter or procedure is provided to determine the plausibility, 
justifiability or relevancy of the data requested. It is left completely to the 
unfettered discretion of the agency. a 4 

It seems abundantly clear that the statute must achieve precision in this 
most important aspect. Information to be furnished should be limited by defin- 
itive language to such as would supplement the basic data relating to the 
specific corporations involved and required in the statutory notice provision of 
the bill. 

THREE BIRDS WITH ONE STONE 


The solution to (1) the legitimate requirements of government, (2) the objec- 
tionable waiting period, and (38) the need for clarification of the “relevant 
information” provision well might lie in the following three-part proposal 
designed on the one hand to furnish governmental agencies with all the data 
they need at the outset and, on the other, to let the businessman know just 
where he stands and what he must furnish : 

A. Reduce the waiting period to 30 days (p. 3, line 10) and conform the bill 
in other appropriate places such as page 5, line 1. 

B. Delete the sentence relating to the furnishing of additional relevant infor- 
pation commencing on page 3, line 22. 

C. Substitute for the deleted sentence the following : 

“Where not waived by the rules, regulations or procedures to be established 
by the Attorney General, appropriate individual cases on application by the 
acquiring corporation, such corporation shall furnish so much of the following 
additional information as is within its knowledge or control: 

“1. Date of proposed consummation of merger. 

“2. Location, physical and financial size, past acquisitions, products and 
activities of the merging companies, individually and in combination. 

“3. Structure and size of the industry in terms of production and capacity. 

“4. Relative position in the industry of the two companies, individually 
and combined. 

“>. Number of companies reported active in the industry, their respective 
sizes and relative Standing in sales and total assets. 

“6. Relevant market area or areas, if national in scope. 

“7. Sales, relevant standing, etc., of the two companies in definable market 
areas, and of their competitors, if reported. 

“8, Annual reports, profit and loss statements and balance sheets for both 
companies for the 3 years prior to the time of filing notice. 

“9. Patent position, and patents of primary importance that are involved 
in the merger. 

“10. Contract terms and reasons of both parties for the merger or ac- 
quisition and a statement as to the mechanics of the merger, with copy of 
the merger contract. 

“11. Copies of the minutes of the meetings of the boards of directors of 
both companies concerning the merger. 

“12. Any facts suggesting exemption, such as investment or failing cor- 
porations, ete.” 

It will be noted that the above list of items of information is almost identical 
with the list enumerated by Judge Barnes in an appearance some years ago, 
before a subcommittee of the House Committee on the Judiciary, as the type of 
data the Justice Department has sought in dealing with proposed mergers. 

This is the data the Government says it needs. Let it be furnished to the ap- 
priate agency at the very outset. What we ask is certainty. Let it be specified 
inthe statute. Let everyone know where he stands. 

Then, obviously, no extensive waiting period is needed. No “additional infor- 
mation” will be required. And a degree of certainty perforce must be brought to 
the waiver rules and regulations to restrict the fuller filings to those cases which 
might really mean something. 

But let it be clear, the list provided should be it, with no shirttail, coattail, or 
otherwise described catchall clauses tacked on. The law should be definitive 
and complete without loopholes or loose ends. 
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INJUNCTIVE RELIEF—IN THE DEPARTMENT WHERE IT BELONGS 


Duality or concurrency of jurisdiction is synonymous with waste, confusion, 
inefficiency, and interagency empire building battles. The public is the principa] 
loser, at the same time footing a double bill and getting poor administration for 
the double cost. The goat, of course, is the party directly involved and squeezed 
between the contending administrators. More often than not he does not have 
the problem of which set of orders or directives to follow ; compliance with both 
is necessary to keep the agencies happy. 

This is a problem wrestled with by the Hoover Commission, one of whose most 
emphatic recommendations was elimination of overlapping and concurrent juris- 
diction by various administrative agencies. 

Provisions of the bill which would vest the Federal Trade Commission with 
authority directly to seek injunctive relief in the courts go precisely contrary 
to that recommendation. 

The Justice Department, as the constituted law-enforcement agency of the 
Federal Government, is charged with the responsibility of enforcing in the courts 
on the Government’s behalf the many and varied laws in which the Government 
has a direct interest. No cogent reason is advanced why the Federal Trade 
Commission should not continue to refer to Justice matters in which it believes 
injunctions and restraining orders would be to the interest of the public. There 
is no need for developing in the Federal Trade Commission either additional staff 
to carry out Justice Department functions or new and perhaps conflicting 
criteria for determining finally the propriety of the Government’s bringing a 
court action. 

Let us use what we have most efficiently and eschew the introduction of 
greater confusion at greater expense and for no gain. 


INFORMATION SHOULD BE CONFIDENTIAL 


One final point, common fairness demands the insertion in the bill of a provision 
making it a criminal offense for any governmental official or employee to disclose 
any of the data furnished pursuant to the bill’s requirements except to author- 
ized representatives of appropriate agencies of Government when so authorized 
by law. 

Anything short of such a prohibition would be almost meaningless and grossly 
unjust to private businesses and individuals who would be disclosing such a 
wealth of commercially valuable and theretofore confidentially held information. 


CONCLUSION 


Commerce & Industry Association does not oppose premerger notification. We 
are, however, opposed to 8S. 442 as presently written and strongly urge that it be 
amended to conform to the suggestions we have made. 





DRESSER INDUSTRIES, INC., 


Dallas, Tex., March 18, 1959. 
Hon. Estes KEFAUVER, 


Member, Senate Judiciary Committee 
U.S. Senate, Washington, D.C. 


My Dear SENATOR KEFAUVER: It is my understanding that Congress is again 
considering premerger notification legislation which would require notice to be 
given to the Federal Trade Commission and Justice Department in advance of 
the merger of two or more companies. 

I cannot help but believe that any such legislation would be detrimental to the 
business community and to the public at large, out of all proportion to any assist- 
ance it conceivably might provide to the Government in its administration and 
enforcement of the antitrust laws. 

Such legislation can only mean further Federal encroachment into private af- 
fairs and additional Federal expense—not to mention new financial and man- 
power burdens on many businesses. Yet, what is the gain? The great majority 
of proposed mergers are perfectly legitimate. The Government doesn’t need to 
know about them and the merging companies can ill afford the time and expense 
of making a report. As to those few cases that might be improper, no one has 
demonstrated that present legislation is inadequate for handling them; the Jus- 
tice Department can seek an injunction to stop a bad merger, and if it should be 
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consummated, either the Federal Trade Commission or the J ustice Department 
can bring an appropriate action to separate the merged companies. What more 
ssary? 

- o> addition to requiring valuable time and creating expense for both private 
pusiness and the Government, the proposed legislation may result in premature 
Jeaks of information very detrimental to the negotiations and objectives of the 
merging parties. Furthermore, the Government's failure to act after receiving 
notification is no assurance that the proposed merger will not subsequently be 
attacked. Present voluntary merger clearance procedures are, therefore, more 
equitable, since the merging companies may receive at least an indication of the 
Government’s view of the proposed merger. ‘ 

It seems to me that recent congressional hearings and even a casual observa- 
tion of the business scene clearly demonstrate that the greatest danger to our 
economy lies in corrupt and monopolistic labor unions: instead of monopolistic 
companies. Therefore, I feel Congress should concern itself with that problem, 
rather than further harrassment of the business community. 

I sincerely hope that you are and will continue to be opposed to any premerger 
notification bill. 

Very truly yours, 
R. E. REIMER, 
Executive Vice President. 


SAN FRANCISCO, CALIF. 
Senator Joserm C. O’MAHONEY, 
Senate Office Building, Washington, D.C.: 

We request that you oppose the attempt embodied in S. 442 to further regulate 
enterprise. Additional controls on business such as this bill provides will 
seriously hamper industrial expansion which is vital to the economic security 
of the Nation, 

FreEpD J. EARLY, Jr., 
San Francisco, Calif. 


RockKForD, [uu., March 11, 1959. 
Senator Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 

Dear Mr. Keravuver: This letter is sent to express opposition to enactment of 
either H.R. 2325 or S. 442, which bills are now up for consideration. I oppose 
this legislation because it provides for unnecessary and unwarranted Govern- 
ment regulation of business transactions under the cloak of more effective anti- 
trust enforcement. None of the information or material we have encountered 
substantiates the claims that the broad powers being requested are necessary to 
enforce antitrust laws. Neither the Department of Justice nor the Federal 
Trade Commission could enforce this any more effectively than under their pres- 
ent authority. 

The mandatory waiting period could be injurious to companies contemplating 
mergers, not only in their relationship with employees, but with customers and 
suppliers as well. Fluctuations in the market value of securities or properties 
could result by premature rumors or leaks of merger plans, even though unin- 
tentional on the part of Government agencies. It is not indicated that mergers 
of American business automatically reduce competition; in fact, a national 
chamber study of 10 large companies during the period from 1920 to 1955 showed 
that only 6 percent of growth was due directly to mergers. Most of the growth 
in these companies Was a normal, healthy development of their product line and 
the development of new products. 

I am also against this legislation because it gives the Government the ability 
to require additional relevant information. Under the proposed legislation it 
could lead to serious further invasion of private business affairs. I feel the 
present laws provide necessary machinery to curb those few mergers which may 
adversely affect competition. All that is needed is proper enforcement of exist- 
ing laws to curb such injurious mergers. 

Yours truly, 
H. L. EMErson. 
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GREEN, HENNINGS, HENRY & EvaANs, 
St. Louis, March 17, 1959. 

Re premerger notification bill, S. 442. 
Hon. THomMas C. HENNINGS, Jr., 
U.S. Senate, Senate Office Building, Washington, D.C. 
_ Dear Tom: As you know, I am legal counsel for Northwestern Bank & Trust 
Co., a St. Louis bank owned by a St. Louis bank holding company, General] 
Baneshares Corp. This relationship has caused me to look into the above bill 
which is in the hands of the Senate Committee on the Judiciary. 

S. 442 requires that a corporation contemplating acquisition of the stock or 
assets of another shall give the Federal Reserve Board and the Attorney Genera] 
60 days’ notice. Whatever may be the merits of this legislation as regards other 
types of businesses, it appears that bank holding companies should be exempted, 
Bank holding companies are already obligated by the Bank Holding Company Act 
of 1956 to obtain Federal Reserve approval before any acquisition, and this 
approval must be refused if the acquisition will tend to create a monopoly or 
materially lessen competition. 

Because bank holding company acquisitions are already so thoroughly regn- 
lated, their exemption from S. 442 appears desirable and proper. Such exemption 
could be effected by inserting the following new subparagraph between lines 11 
and 12 on page 9 of the bill: 

*(16) Any acquisition of stock or assets, directly or indirectly, by a bank 
holding company registered with the Board of Governors of the Federal Reserve 
System pursuant to the Bank Holding Company Act of 1956.” 

I should greatly appreciate your interesting yourself in this matter. With 
warm regards to you and Elizabeth, 

As always, 
DoNALD J. MEYER. 


INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA, 
Washington, D.C., March 6, 1959. 
Hon. Estes KEFAUVER, 
Senate Judiciary Committee, “ 
Washington, D.C. 

DEAR SENATOR KEFAUVER: For your information and convenient reference, there 
is enclosed a copy of the statement presented by Mr. H. M. MeCiiire, Ji, on behalf 
of our association at the hearing on premerger netification legislation (S. 442 
and S. 1005) before the Subcommittee on Antitrust and Monopoly of the Senate 
Judiciary Committee. 

I wish to specifically direct your attention to the examples cited by Nir. McClure 
which show that the application of these bills would sericusly disrupt day-to-day 
operations of independent oil producers, 

We very much will appreciate your consideration of the views presented on 
behalf of the association. 

Very truly yours, 
RusseL_t B. Brown. 


(Mr. McClure’s statement and testimony may be found beginning 

on p. 43.) 
U.S. SENATE, 
COMMITTEE ON Post OFFICE AND CIVIL SERVICE, 
Varch 138, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
U.S. Senate, Washington, D.C. 

DEAR CHAIRMAN KEFAUVER: Enclosed herewith is the letter which I received 
from Mr. John Madden, 201 North Talman Avenue, Chicago, Ill., pertaining to 
bills S. 442 and H.R. 2325. 

I have informed Mr. Madden that his letter will be made a part of the 
record. 

Thanking you and with kind regards, I am, 

Sincerely, 


WILLIAM LANGER. 
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Cuicaco, February 25, 1959. 
Hon. WILLIAM LANGER, 
senate Office Building, Washington, D.C. 


DEAR SENATOR LANGER: You will see from this letterhead that I am from 
Chicago, Ill. I am the president of a medium sized, family owned corporation. 
J am not a member of that family. I am writing you to protest the passage 
of two bills now under consideration. I refer to S. 442 and H.R. 2525. Both 
pills require 60 days prenotification of intent to certain corporate mergers and 
acquisition of assets. 

In the first place, I am disturbed that no public hearings have been held on 
these bills. What's all the rush about? I’ve not been convinced that the 
laws now on the books are not sufficient to protect the common good with re- 
spect to mergers. Have not the present rules and regulations stopped such 
mergers as the proposed Bethlehem-Youngstown Sheet & Tube Co., and the New 
York Central-Pennsylvania Railroad; also a few years ago the Crane Co.- 
Alliance Ware merger? 

Our company is $1 years young—founded in 1878—we are part and parcel of 
the construction industry. Because our company is now owned largely by 
widows, we in management have determined to safeguard our earnings through a 
program of diversification by acquiring companies not allied to the construction 
industry—thus freeing our earnings from their dependence on the ups and downs 
of the construction industry. Failing this, we would probably recommend a 
merging of our company with some larger company whose earnings and product 
lines would be attractive to our owners. 

During the last 2 years, I have been very active along these lines. So 
far, we have been unsuccessful. We have made no acquisitions since 1947, because 
we have not found what we think we want. 

Jam convinced that the passage of a law such as recommended in S. 442 
and H.R. 2525 would create a terrific hardship on what our company is seeking 
to accomplish. 

The contemplation of a merger and/or acquisition must be kept secret until 
the terms have been worked out. Employees, particularly key employees, become 
nervous and if they believe the rumors that are bound to rise if we must pre- 
notify, they might not like the contemplated move and seek employment else- 
where. In 1956 and 1957, we negotiated with a large company on a merger. 
As news leaked out, the common stock of the larger company had a spectacular 
rise. Thus, on an exchange of stock basis, we were at a disadvantage and called 
off the negotiations. In a company of 1,700 people, rumors are always about 
us. With prenotification required, I shudder to think how much these rumors 
would contribute to lowering employee morale. 

We, under present laws, now report to the Government, in some form or 
other, everything we do. Now we are being asked to report what we want to do 
before we doit. Our country with its living standards—the highest in the world— 
has achieved its leadership under the free enterprise system. How much more 
interference by Government in business can we have and still have any free 
enterprise left? Don’t let them pass laws to permit the Department of 
Justice and/or the FTC to extend further into business or for the harassment of 
those who are trying to do a job in their respective companies. 

I urge you to vote against the adoption of any such legislation. 

Yours very truly, 


JOHN MADDEN. 


NATIONAL MitK Propucers FEDERATION, 

Washington, D.C., March 26, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Senate Judiciary Committee, Washington, D.C. 


Dear SENATOR Keravver: We shall greatly appreciate it if you will insert 
in the record of the current hearings on legislation to require prior notice of 
corporate mergers this letter expressing the position of the Nationnzl Milk 
Producers Federation. 

The federation is a national farm organization, It represents half a million 
dairy farmers and some 800 dairy cooperatives which they own and operate 
and through which they act together to process and market at cost the milk 
and butterfat produced on their farms. 
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Many of the dairy cooperatives represented by the federation are engaged in 
the processing and marketing of milk in the form of manufactured dairy prod. 
ucts. Others distribute fluid milk, and still others bargain with powerful cor. 
porate dairy organizations for the sale of milk. 

The dairy industry for several years has been undergoing a process of con- 
solidation and merger brought on by improved transportation and equipment 
and the impelling need for maximum efficiency. 

Many corporations in the dairy industry already have attained substantia] 
size and power. Other organizations, particularly farmers’ cooperatives, must 
be permitted and encouraged to attain comparable strength if they are to 
provide an effective counterbalance. 

We are concerned that one effect of the subject legislation, if made effective 
at this stage of the consolidation trend, may be to freeze the present unbalanced 
pattern. This would have the effect of maintaining the large national dairy 
corporations in a dominant position. 

The federation has consistently opposed legislation which it felt might tend 
to restrict the normal development and growth of farmers’ cooperatives, 

We fully appreciate the need for legislation to slow down the growth of the 
few corporations which have become so powerful. But we urge you, in econ- 
nection with such legislation, to bear in mind the need for permitting and 
encouraging other organizations, particularly farmers’ cooperatives, to develop 
comparable size and strength. 

Respectfully submitted. 

E. M. Norton, Secretary. 


NATIONAL RETAIL MERCHANTS ASSOCIATION, 
Washington, D.C., March 6, 1959. 
Mr. JosepH A. DAvIs, 
Chief Clerk, Senate Judiciary Committee, 
Washington, D.C. 


Dear Mr. Davis: Attached is a statement on behalf of the National Retail 
Merchants Association relative to the current hearings being conducted concern- 
ing legislation in the field of prenotification of mergers. 

This statement is signed by Mr. Falk, who is chairman of the government 
affairs committee of this association. 

I hope this statement may be made a part of the record. 

Sincerely, 
RosBert E. McCormick. 


STATEMENT OF Davip A. FALK, CHAIRMAN, GOVERNMENT AFFAIRS COMMITTEE OF 
THE NATIONAL RETAIL MERCHANTS ASSOCIATION (FORMERLY NATIONAL RetarL 
Dry Goops ASSOCIATION), CONCERNING PENDING BILLS TO REQUIRE ADVANCE 
NoTIce OF MERGERS 


My name is David A. Falk. I ama small independent businessman. I operate 
O. Falk’s, a retail department store in Tampa, Fla. O. Falk’s is a family busi- 
ness, which was founded by my father 62 years ago. It has no affiliation with 
any other retailer. It isin active competition with Sears, Roebuck; J. C. Penney; 
Maas Bros., a unit of Allied Department Stores; and a number of other chain- 
store units. 

I am presently chairman of the government affairs committee of the National 
Retail Merchants Association (formerly the National Retail Dry Goods Associa- 
tion) and a member of its board of directors. I served for 9 years as president 
of the Florida Retail Merchants Association. I have also been president of the 
Tampa Retail Merchants Association. 

I am especially interested in the proposal to require businessmen to give 
advance notice to the Government of sales or consolidations of businesses. This 
is a matter of great concern to me, both in my official position with the National 
Retail Merchants Association and in my personal capacity as the owner of a 
family business. 

On the basis of my experience in the retail business and of my knowledge 
of the position of other retailers, I am convinced that your committee should 
exempt retailing from any bill it may recommend. As I see it, the inclusion 
of retailing will subject both private businessmen and the Government to a great 
burden without any compensating benefit in terms of the basic objective of the 
legislation to preserve a competitive economy. The simple truth is that because 
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of the vast number of retail businesses which exist in the country, unparalleled 
in any other field, sales and purchases of retail enterprises are virtually a daily 
occurrence. A great many of these will be caught up by the bill despite the 
proposed exemption. Yet few, if any, have or could have any notable economic 
significance and those few can readily be handled under the law in its present 
form. 

First, retail acquisitions rarely are inspired by any purpose or desire to elim- 
inate competition or even to achieve greater economic power. They are usually 
dictated by purely personal considerations on the part of the seller. 

As the owner of a family business, I am particularly conscious of such per- 
sonal factors. For example, some individual retailers want to sell simply because 
they wish to retire and enjoy the fruits of their labors. Quite often a retailer 
finds that his sons want to do something else and there is no one in the family 
to carry on. As an example, in my case I have no sons to carry on the business. 
In a great many cases considerations of health or estate planning make a sale 
imperative. These are the kinds of things that motivate most sales of retail 
businesses, rather than any purpose of large businesses to swallow up smaller 
ones. Any time a big chain wants to get into a particular market, it has the 
resources to start its own unit. That is the way big retail businesses usually 
grow. When they buy a smaller organization, the initiative usually comes from 
the seller. 

I am concerned that the application of the notice requirement to the retail 
industry will limit the market to which the typical retailer can turn when he 
wants to sell and that this will decrease the amount he can realize from the sale. 
Many potential buyers may be deterred by the prospect of getting into the en- 
tanglement of Government clearance. Some potential buyers will be dissuaded 
from making an offer because they don’t want to tie up resources awaiting 
clearance. 

Second, even in the rare case in which a large buyer takes the initiative, the 
notice bill would make little contribution toward preserving competition. The 
antimerger provision of the present law would still be on the books and would 
inhibit any transaction which significantly affected competition. For this reason, 
you rarely see a large corporation, which is already in business in a given com- 
munity, undertake to buy a smaller competitior in the same area. It is too well 
known that such a consolidation would be open to attack and easily upset under 
existing law. That is probably why there are virtually no law cases in which 
purchases of retail businesses have been challenged under the antitrust laws, 
although such transactions are so common, if only because of the huge number 
of retail businesses in existence. 

Third, and most important of all, retailing is a highly distinctive area of 
business. There is no other field which is so intensely competitive and in which 
monopoly is simply an impossibility under our system of free enterprise. It isn’t 
very difficult to prove this fact. You just have to remember the huge total of 
individual retail businesses which exist in the United States. Our association 
alone represents thousands of separate business enterprises and this is only a 
small part of the whole number. No single organization, no matter how large, 
does more than a fraction of the retail business done in the whole country. 
Even, Sears, Roebuck, the biggest retailer in the world, does only a tiny fraction 
of the total. The large food chains are likewise small in relation to the total 
volume of sales in their field. And no matter where you look you will find that 
the national organizations have fierce and vigorous competition from small in- 
dependent businessmen. 

These highly competitive conditions are not the result of accident. Nor is 
there any danger that the intensely competitive conditions prevailing in the 
retail industry will subside. The explanation can be found in the basic nature 
of the retail business. It is fundamentally different in many ways from the 
manufacturing business or from other types of commercial businesses. Even 
taking the Nation as a whole, there are only a limited number of manufacturers 
in any given field and new ones are not easy to start. One major deterrent 
is the comparatively large investment typically required to start even a small 
industrial plant. Again technical skills are necessary and changes in tech- 
nology pose a continuous problem of recurrent investment to avoid obsolescence. 
These considerations tend to limit the number of organizations that can get 
into the production activities. This means, in turn, that when they combine 
there is a potentially significant reduction in competitive activity. Substantial 
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investments and trained personnel are usually required also to get into commer- 
cial businesses, such as financing, building, transportation, and even many 
forms of entertainment. * 

But it takes only a small outlay to get going in the retail business and so it 
is always wide open to newcomers. You can rent a store. You can buy mer- 
chandise on credit. You don’t need to hire highly skilled, technical personnel, 
There are notable examples of what I mean right in the Nation’s Capital. I ay 
sure most of the members of this committee are familiar with the Giant Food 
Stores and the Drug Fair Stores. Each of them started with just one small store 
within the past 20 years, and in the face of the competition of large chain organi- 
zations which were already entrenched in the area. Nevertheless, both of them 
have grown and prospered. I believe the Giant organization now operates over 
40 stores and Drug Fair more than 25. They are both locally owned and unaffili- 
ated with any other organizations. At the same time, hundreds of individua] 
drugstores and food stores continue to prosper. 

These two examples could be multiplied many times over on a national basis, 
They illustrate that the retail field is one in which individual initiative and hard 
work are basically all you need to start and to succeed. The history of the 
retailing industry proves that there are always aggressive new entrepreneurs 
who are willing and able to get into it. The willingness to work hard and the 
ability to think fast will always pay off. Indeed, these qualities give the smaller 
retailer the ability to compete with larger organizations. He is flexible and 
can give more personalized service and often operate more economically and 
in a way tailored to the needs of his customers. I know this is a fact from my 
40 years’ experience in the business. 

Now what does all this mean in relation to the proposed merger bill? As I 
see it, it means that in the case of the retail industry the adoption of the bill 
would subject both the Government and businessmen to a heavy burden of regu- 
latory redtape without any significant economic benefits to the Nation. In addi- 
tion, there are bound to be cases in which it will entail needless financial sacri- 
fices from businessmen who, for one reason or another, may want to sell out. 
1 hope therefore that this committee will provide an exemption for the retail 
industry in any merger notice bills which it may recommend to the Congress, 





PACIFIC AMERICAN STEAMSHIP ASSOCIATION, 
Washinaton, D.C., March 6, 1959. 
Subject: Prenotification of mergers S. 442, S. 1005. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: Your committee was informed in writing of the posi- 
tion of the steamship industry on this legislation in the 85th Congress. At that 
time the industry indicated the need for a clarifying amendment to make certain 
that the exemption now conferred by the last paragraph of section 7 of the 
Clayton Act would extend not only to the present prohibition of the mergers 
which lessen competition or tend to monopolize, but also to the proposed new pre- 
notification requirements contained in this subject leyislation. Section 7 was 
added in 1950 even though transportation regulatory agencies had authority 
to approve mergers thereby exempting them from antitrust laws. In order to 
make absolutely certain that the proposed legislation does not interfere with 
existing law, it is suggested that the ambiguity contained in S. 442 and S. 1005 
could be removed if the exemption contained therein is amended to read: 

“Any acquisition of stock or assets which, under any specific provision of law, 
requires the approval in advance of a commission or board or other agency 
of the United States, and when so approved is exempt under any specific pro- 
vision of law, including the last paragraph of this section, from the provisions of 
this secticn.”’ 

The amendment which we propose is merely clarifying in nature and does 
not deal with the substance of the legislation. With this doubt in our minds 
concerning the potential effect of this legislation. we couid not give unequivocal 
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support to it. It is therefore respectfully requested that this amendment be in- 
cluded in the bill when reported out of your committee and that this letter be 
made a part of the official record. 
Very truly yours, 
J. MONROE SULLIVAN, 
Vice President. 


PLOUGH, INC., 
Memphis, Tenn., March 4, 1959. 
Hon Estes KEFAUVER, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR: It is probably a sort of foolish thing to do to write you to find 
fault with a bill that you yourself have introduced, but I do feel that you are 
interested in our views on legislation that comes before the National Congress; 
and, therefore, even though you are a sponsor of the bill, I am writing to object 
to 8S. 442—the premerger notification bill. 

We are not a big company. Most of our competitors have sales figures and 
total capital and surplus from 5 to 10 times that of ours. And, it is because of 
the fact that we are a comparatively small company in our industry that we 
mainly object to your bill. It just so happens that our total capital and surplus 
is just in excess of $10 million. The effect of your bill, as we understand it, 
therefore, would cause us to have to go through a premerger notification process 
in the event of any merger that we might seek to effect. Two years ago we 
effected 2 merger with a company that was then operating in Cleveland and 
prought that business and employment in connection therewith to Tennessee. 
The writer knows, based upon my experience in that transaction, that if we 
had had to go through the notification process called for by your bill, that we 
would never have made that deal as one of the large companies in the industry 
wanted the company and came in and made a strong bid to get it—but, fortu- 
nately for us, we had had a meeting of the minds beforehand. If, however, we 
had had to go through this notification business called for by your bill, we 
would have legally had to put the big company on notice of what was going on 
and we would never have made the deal. It looks like to me that your bill 
is going to penalize the smaller aud middle-sized companies and is not going to 
do what you want it to do, as a practical matter. Further, it appears to me 
that the Justice Department, even under a conservative Repubiican administra- 
tion. is sufficiently active in the interest of the public from the standpoint of 
antitrust eiforcs, und tiat your bill is a needless one. 

As pointed out above, this may seem like a strange letter and is written only 
because of the writer's firm belief that you want to hear from your constituents, 
whether they agree with you on one particular bill or not. 

Incidentally, while writing, [ urge your opposition to S. 505 and your support 
of Senator McClellan's bill, 1137. We have 13 union contracts; have not had a 
work stoppage in over 20 years and have had only two grievances filed in over 
2) years—so, you can see we have an understanding of and get along pretty well 
with unionized labor. On the other hand, we are witnessing a complete revolu- 
tion in One phase of our business that is brought about solely by the labor situa- 
tion and that is a rapid movement of all manufacturing for export abroad into 
export markets. Our high labor costs, as compared to that in foreign markets 
that we have been serving from Memphis in the past, has cut our exports from 
Memphis to 60 percent of what they were 5 years ago—at the same time, manu- 
facturing in foreign countries has been stepped up from 2 countries to 22 coun- 
tries in the same period of time, with an increase of approximately 500 percent 
in sales volume being manufactured outside of the United States. This is being 
brought about by only one thing—the high cost of raw materials and supplies 
(occasioned by labor cost increases of the suppliers) and our own increased 
labor costs. We are rapidly pricing ourselves out of world markets—even in 
a business such as ours where the labor factor is comparatively small. If 
Congress does not stop this coddling of labor unions and being politically fearful 
of even gangster leadership, they can feel that they will very effectively bring 
on another depression. 

I hope you wil! pardon this long letter, but I only get “wound up” like this 
about once every 2 years. 

With the very best of regards, in which Messrs. Plough and Krelstein join, 
Tam, 
Respectfully yours, 
H. R. SoLMson, 
Executive Vice President. 
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San FrANcIscoO, CAuir., March 5, 1959, 
Senator JosepH C. O’MAHONEY, 
Senate Office Building, Washington, D.C.: 


We request that you oppose the attempt embodied in 8. 442 to further regulate 
enterprise. Additional controls on business such as this bill provides wij 
seriously hamper industrial expansion which is vital to the economic security 
of the Nation. 

HAROLD RINGROSE, 


STANDARD KNITTING MILLs, IN¢., 
Knogville, Tenn., March 5, 1959, 
Hon. Estes KEFAUVER, 
U.S. Senator, 
Senate Office Building, Washington, D.C. 

DeAR SENATOR KeEFAUvVER: I understand that during this week hearings 
will be held before the Senate Judiciary Committee with regard to premerger 
notification bill S. 442. Frankly, I do not see the need for this bill. I know 
of cases within the past year where the Government has prevented mergers 
among the extremely large companies where they felt this would be detrimental 
to the economy of our country and it seems that they now have this right to 
do so without this particular bill. It seems to me that business is hedged 
about with enough regulations and this particular one would be superfiuous. 
It is hard for me to understand why bills of this sort and other similar ones 
are always aimed at business and while on the other hand we permit the 
labor unions to run the biggest monopoly in the country today. Senator Ken- 
nedy’s bill is not nearly strong enough and, too, it gives in on certain Taft- 
Hartley changes which I think should not be made. I think the Sherman Anti- 
trust Act has been a desirable bill from the standpoint of the business interests 
of the country but I think we make a sad mistake when we do not require labor 
unions to operate under that law or one similar to it. I would strongly urge 
that you give this matter your serious consideration for I cannot believe that 
the people of our country are apathetic to conditions that exist today. The 
responsibility of the future of our country is in the hands of those of you we 
have elected to our highest offices. Sometimes the waste of our tax dollars 
shock us. We sincerely urge that you use your very great ability and influence 
that our country may be kept sound economically and that all segments be 
treated equally. We cannot afford to have a concentration of power in any 
segment of our country—not in business nor in labor but both must be given 
a climate in which they can flourish if our Nation is to maintain its leader- 
ship in today’s world. 

Sincerely, 


J. B. Woo.sey. 


THE First VIRGINIA Corp., 
Arlington, Va., March 9, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, Senate Office Building, 
Washington, D.C. 


Drak SENATOR: Our company is a registered bank holding company and we 
operate in northern Virginia. Mr. Joseph H. Coleman, president of the Associa- 
tion of Registered Bank Holding Companies, appeared before your committee 
and directed his remarks to the Senate bills, S. 442 and S. 1005. 

I endorse the views of Mr. Coleman. I respectfully request that you make 
this letter a part of the record of the hearings on the bills. 

Respectfully yours, 


EDWIN T. HoLuanp, President. 
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TRANSPORTATION ASSOCIATION OF AMERICA, 
Boston, Mass., March 25, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee of the Senate Judiciary 
Committee, Washington, D.C. 

My Dear Senator Keravver: On March 6, 1959, Harold F. Hammond, execu- 
tive vice president, Transportation Association of America, testified before your 
subcommittee in opposition to a bill, S. 442, the so-called premerger notification 
pill. 
The TAA investor panel, composed of 52 official representatives of insurance 
companies, banks, and other investment and financial institutions, studied this 
proposal at a meeting on January 8, 1959. It was voted to recommend to the 
poard of directors of TAA that the association oppose the entire bill because 
of its evident very adverse effect on important operations of the transportation 
industry. 

We shall appreciate your giving our views your careful consideration. 

Sincerely yours, 
GroRGE K, WHITNEY, 
Chairman, Investor Panel. 


SERVICE PIPE LINE Co., 
Tulsa, Okla., March 25, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Washington, D.C. 


DEAR SENATOR KEFAUVER: Recently, your subcommittee conducted hearings on 
S. 442, introduced by Senator O’Mahoney (for himself and for you), “to amend 
the Clayton Act as amended by requiring prior notification of corporate mergers 
and acquisitions and for other purposes.” 

On March 6, 1959, Harold F. Hammond, executive vice president, Transporta- 
tion Association of America, offered testimony in opposition to this proposed 
legislation. I have read his testimony and wish to take this opportunity to let 
you know that it expresses precisely the views of the 20-member pipeline panel 
of TAA (names of panel members attached). 

This panel gave the measure its careful consideration at its meeting on Janu- 
ary 7-8, 1959, and voted unanimously to recommend that TAA oppose the entire 
legislation from the standpoint of business in general. 

Your consideration of our position on this important subject is greatly ap- 
preciated. 

Yours very truly, 
J. L. BURKE, 
Chairman, Pipe Line Panel, Transportation Association of America. 


TRANSPORTATION ASSOCIATION OF AMERICA 
PIPELINE PANEL 


J. L. Burke, chairman, president, Service Pipe Line Co., Post Office Box 1979, 
Tulsa 2, Okla. 

Robert J. Andress, executive vice president, Service Pipe Line Co., Post Office 
Box 1979, Tulsa 2, Okla. (alternate) 

Calvin A. Brown, legal department, The Ohio Co., Findlay, Ohio 

John R. Donnell, vice president, The Ohio Co., Findlay, Ohio (alternate) 

George A. Davidson, vice president, Standard Oil Co. of California, Standard 
Oil Building, San Francisco 20, Calif. 

Joe T. Dickerson, president, Shell Pipe Line Corp., Post Office Box 2648, Houston, 
Tex. 

Harry G. Fair, manager, supply and transportation department, Phillips Petro- 
leum Co., Bartlesville, Okla. 

Loren F. Kahle, Standard Oil Co. (New Jersey), 30 Rockefeller Plaza, room 
1827, New York 20, N.Y. 

Gordon ©. Locke, general counsel, Committee for Oil Pipe Lines, 418 Munsey 
Building, Washington 4, D.C. 

Ross Madole, counsel, Magnolia Pipe Line Co., Post Office Box 900, Dallas 21, 
Tex. 
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C. 8. Mitchell, vice president, Cities Service Co., 70 Pine Street, New York 5, N.Y. 

Park Holland, Jr., assistant to the general counsel, Cities Service Co., 70 Pine 
Street, New York 5, N.Y. (alternate) 

Harry Moreland, president, Great Lakes Pipe Line Co., Post Office Drawer 2239 
Kansas City 42, Mo. 7 

G. A. Welsh, traffic manager, Great Lakes Pipe Line Co., Post Office Drawer 
2239, Kansas City 42, Mo. (alternate) 

Henry W. Pattison, manager, transportation department, Standard Oil Go, 
(Ohio), 7488 Forsyth, St. Louis 5, Mo. 

Ralph A. Colbert, McAfee, Grossman, Taplin, Hanning, Newcomer & Hazlett, 
Midland Building, Cleveland 15, Ohio (alternate) 

Charles Shaver, Humble Pipe Line Co., Drawer 2220, Houston 1, Tex. 

Earl W. Unruh, president, Sinclair Pipe Line Co., Sinclair Building, Independence, 
Kans. 

Dudley ©. Phillips, general attorney, Sinclair Pipe Line Co., Sinclair Building, 
Independence, Kans. (alternate) 

W. J. Williamson, secretary, Shell Pipe Line Corp., Box 2648, Houston 1, Tex. 


Socony Mosit Ort Co., Inc., 
New York, N.Y., March 30, 1959. 
Hon. ESTES KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear SENATOR KEFAUVER: On March 6, Mr. Harold F. Hammond, executive 
vice president of the Transportation Association of America, expressed opposi- 
tion to the premerger proposal S. 422, before your committee, on behalf of the 
association. In support of Mr. Hammond’s statements and to set forth more 
adequately the views of the user panel, of which I am chairman, I wish to advise 
you that on October 21, 1958, the panel voted to oppose the principle of pre 
merger notification legislation because of its adverse and injurious effect on 
the transportation industry. 

The membership of the user panel represents a cross section of American 
industry and I am taking the liberty of enclosing a list of the members, for 
your information. 

On behalf of the user panel of the Transportation Association of America, I 
would like to thank you for your courtesy and concern with the problems of the 
transportation industry, in connection with this premerger notification proposal. 

Sincerely yours, 
A. G. ANDERSON, 
Chairman, National User Panel, Transportation Association of America. 


LANSING, MICH. 
Hon. Estes KEFAUVER, 


Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 

We urge S. 442 modifications as follows: 

1. Present bill would enable Federal Trade Commission to hold business in 
status quo for years without hearing; bill should in fairness provide for prompt 
trial as in Justice Department cases. 

2. Examination limit is too low in view of inflation. A $5 million merger 
would have little effect on competition. 

3. Bill should apply same standards to labor unions. 


TRANTER MFe., INC., 
J. R. Tranvrer, President. 


UNITED ELASTIC CorP., 
Easthampton, Mass., March 10, 1959. 
Subject: Premerger notice bills. 
Hon. Estes KEFAUVER, 
U.S. Senate, 
Senate Office Building, Washington, D.C. 
Sir: This corporation was formed in 1927 by the merger of four corporations 


and since has acquired two more. These mergers have been in the interest of 
the general public and the Nation by increasing employment of people and the 
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production of improved goods which would not have been possible otherwise. 

Two of these companies were facing liquidation at the time of acquisition. 
two of the original four would in all probability have been liquidated in the 
1930's if they had not merged. 

The plants of all six original companies have continued to operate and the 
overall business materially expanded because the products have been greatly 
improved and the cost of production reduced by more improved processes. 

Mergers are the natural result of fundamental conditions and arise from the 
constant change in conditions. People, plants, and equipment constantly age. 
Economie and legislative conditions, style, and the desires of the public, plus 
pew inventions, processes, products, constantly remold the conditions so that 
business constantly must change to meet new situations, 

A great many concerns are not in a position to adjust or adapt themselves 
to the new or prospective conditions so must do something or go out of business 
by liquidation. Usually it is to the advantage of all concerned to merge and 
thus save the value of continued operation. 

Liquidation of concerns is not in the interest of the employees or stockholders 
usually. 

Advance notice of merger may seem desirable, but it is not because it greatly 
complicates the situation. I believe the pending bills would make almost all 
mergers impossible or very difficult to consummate. 

I have seen or known of many mergers, all but a very few have been in the 
public interest, those that are not are usually eliminated by the course of events. 

I urge that every bill be examined closely for our country’s future develop- 
ment will be handicapped by restrictive legislation. 

Unless you have been through the negotiations leading up to a merger can 
you have any idea of the difficulties involved? 

It seems strange to me that most of the advocates of restrictive merger legisla- 
tion see no objections to the monopoly power of labor unions and the injustice 
that many of them wreak on their union members and the general public. 

Yours very truly, 
Harotp W. Conant, President. 


CILAMBER OF COMMERCE, 
West Chester, Pa., March 18, 1959. 

Hon. PAu B. DAGUE, 

House Office Building, 

Senator Hueu Scort, 

Senate Oficc Building, 

Senator Josern CLARK, 

Senate Office Building, 

Washington, D.C. 


Dear Sirs: The West Chester Chamber of Commerce has studied H R. 2325 
and S. 442 relative to premerger notification. It is our opinion that the present 
antitrust laws are adequate if properly enforced and further legislation would 
be an unwarranted and unnecessary extension of Government regulation of 
business transactions. Rather than a protective device we feel it would. cur- 
tail competition. We wish to go on record that we oppose this measure. 

Very truly yours, 
Rosert L. BELING, 
Chairman, Congressional Action Committee. 


SUBCOMMITTEE COMMUNICATIONS 


(Following the March 6 hearing, the subcommittee sent the follow- 
ing telegram :) 
SENATE ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
Washington, D.C., March 9, 1959. 
Mr. J. R. TRANTER, 
President, Tranter Manufacturing, Inc., 
Lansing, Mich.: 


In re your telegram to Senator Hart reference S. 442, taking of testimony of 


all interested parties was completed on March 6. Record kept open through 
March 14, to receive statements from interested parties. If you are interested 
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in submitting a statement, please do so immediately and it will be made part of 
record. 
ESTES KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee. 


(Identical telegrams to the above were sent to the following :) 


Mr. J. W. Considine, secretary-treasurer, Gar Wood Industries, Inc., Wayne, 
Mich. 

Mr. B. E. Weirick, president, Kalamazoo Sled Co., Kalamazoo, Mich. 

Mr. Eugene H. Moak, president, Moak Machine & Tool Co., Port Huron, Mich. 

Mr. Arthur G. Hermann, president, Ajad Specialty Co., Inc., St. Clair Shores, 
Mich. 


(The subcommittee telegrams were in response to the following 
wires received by Senator Hart :) 
LANSING, MIcH, 
Senator Puirie Hart, 
Senate Office Building, Washington, D.C.: 


We are interested in additional hearings on Senate bill 442 and that more 
consideration be given small business. 
TRANTER MANUFACTURING, IN¢., 
J. R. TRANTER, President, 


WAYNE, MICH. 
Hon. Puiip A. Hart, 
Senate Judiciary Subcommittee, 
U.S. Senate, Washington, D.C.: 


We wish to file our protest regarding the manner in which the hearing on 
antimerger legislation, S. 442, was held and also our protest to this legislation. 
Gar Woop INDUSTRIES, INC., 
J. W. CoNsIvDINE, Secretary-Treasurer, 


KALAMAZOO, Micu., March 6, 1959. 
Senator Puiu A. Hart, 
Senate Judiciary Subcommittee, 
Senate Office Building, Washington, D.C.: 


Reference antimerger legislation bill, S. 442, now in Judiciary Subcommittee, 
I urge a stay in the present 1-day hearings to allow for proper notification to be 
circulated and receipt of communications from interested parties. This bill, as 
prepared, I feel will be exceptionally severe on owners, partners, or shareholders 
of small industries which, due to age, health, or otherwise, are forced to liqui- 
date or merge and yet will not prevent competition growth to a near point of mo- 
nopoly. Your influence in this regard with the Judiciary Committee will be 
appreciated. 

B. E. WEIRIcK, 
President, Kalamazoo Sled Co., Kalamazoo, Mich. 


Port Huron, Micu., March 6, 1959. 
Senator PHiuip Hart, 
Senate Office Building, Washington, D. C.: 


Just learned of hearing yesterday on Senate bill 442. Very much opposed to 
the passing of this legislation. Advise of any action that can be taken against 
its passage. 

EuGENE H. Moak, 
President, Moak Machine & Tool Co. 





of 


re 


ort anaes” 


PREMERGER NOTIFICATION LEGISLATION 179 


Sr. CLarr SHorEs, Micu., March 6, 1959. 
Senator PHILIP Hart, 
Senate Office Building, Washington, D.C.: 


In re bill S. 442, we strongly recommend public hearings and sufficient advance 
notice in order that small businesses like ours may be heard. 


AJAD SPECIALTY Co., INCc., 
ARTHUR G. HERMANN, 
President. 


(Subsequently, the subcommittee sent the following notice by wire :) 


SENATE ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
Washington, D.C., March 13, 1959. 
Mr. J. W. CONSIDINE, 
Secretary-Treasurer, Gar Wood Industries, Inc., Wayne, Ind.: 


Notice is hereby given that you may file written statement and be heard orally 
for 15 minutes regarding Senate bill 442 at or after 10 a.m. on Tuesday, March 24, 
in Room 424, Senate Office Building. Please telegraph if you will appear. 

PAUL RAND DIxoN, 
Counsel, Antitrust and Monopoly Subcommittee. 


(Identical telegrams to the above were sent to the following :) 


J. W. Considine, secretary-treasurer, Gar Wood Industries Inc., Wayne, Ind. 

B. E. Weirick, president, Kalamazoo Sled Co., Kalamazoo, Mich. 

Lloyd Lawson, 301 Golfcrest Drive, Dearborn, Mich. 

Lee Paper Co. Attention: Maxwell D. Bardeen, Vicksburg, Mich. 

Donald C. Hayden, 28 Shady Hollow, Dearborn, Mich. 

Eugene H. Moak, president, Moak Machine & Tool Co., Port Huron, Mich. 

Arthur G. Hermann, president, Ajad Specialty Co., Inc., St. Clair Shores, Mich. 

M. V. Wallace, secretary, Parker Rust Proof Co., 2177 East Milwaukee Avenue, 
Detroit, Mich. 

Steven Stanwick, 25620 Debrorah, Detroit 39, Mich. 

Baldwin Maull, Marine Midland Corp., 120 Broadway, New York, N.Y. 

BE. E. Tracy, Alma Piston Co., Detroit, Mich. 


(Following are the replies received, as well as additional pertinent 
communications :) 
LEE PAPER Co., 
Vicksburg, Mich., March 6, 1959. 
Senator Puiuip S. Hart, 
Senate Office Building, 
Washington, D.C. 


DeaR SENATOR Hart: We were appalled to learn that S.442 was accorded a 
1-day hearing on March 5 without prior notice to any affected parties. 

Aside from the legality of such a procedure, it seems to us that a measure that 
could have so disastrous an effect on the industrial and economic development 
of this country should not be acted upon until an adequate opportunity had been 
presented to affected parties to present their case. 

Since I understand that you are on the Senate Judiciary Subcommittee, I 
should very much appreciate your comments. 

Sincerely yours, 
M. D. BARDEEN. 


Vicxssure, Micu., March 16, 1959. 
Paut Ranp Dixon, 
Counsel, Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 
Regards your telegram will be at room 424 Tuesday, March 24, for oral 
hearing. 
M. D. BARDEEN. 
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U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
March 4, 1959. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Senate Committee on the Judiciary, 
Washington, D.C. 

Dear Estes: It would be very much appreciated if your subcommittee would 
advise Mr. Baldwin Maull, president of the Marine Midland Corp., 120 Broag- 
way, New York, N.Y., of the time and place of the subcommittee’s forthcoming 
hearings on S. 442 in order that he may have an opportunity to testify if he 
should so desire. 

With appreciation for your courtesy in this matter, and with warm personal 
regards, I am, 

Very sincerely yours, 
KENNETH B. KEATING. 


BuFFALO, N.Y., March 16, 1959. 
Paut RAND DIxon, 
Counsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 
Am sending written statement in lieu of appearance Tuesday, March 24, in 
room 424, Senate Office Building, regarding Senate bill 442. 
BALDWIN MAULL, 
President, Marine Midland Corp., 
The Marine Trust Co. of Western New York. 


MARINE MIDLAND Corp., 
Buffalo, N.Y., March 16, 1959. 
Pau RaAnp Drxon, Esq., 
Counsel, Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear Sir: In reply to your telegram regarding the scheduled hearing on Sen- 
ate bill 442 on March 24, this corporation does not intend to give oral testimony 
but does wish to make a statement for the record. 

We have reviewed the statement made by Mr. Joseph H. Coleman, president 
of the Association of Registered Bank Holding Companies at the hearing held 
on March 5 before the same subcommittee and are in complete agreement with 
his testimony. As he pointed out, the Bank Holding Company Act of 1956 
requires a bank holding company to obtain the prior approval of the Board of 
Governors of the Federal Reserve System before it can acquire more than 5 
percent of the voting shares of a bank. The information which is required to 
be filed with the Federal Reserve Board to obtain such approval is far more 
extensive and more pertinent than that required by S. 442. In fact, most of the 
information required to be filed by that bill is not applicable to bank holding 
companies and could not be furnished. 

Since acquisitions by banking holding companies are already controlled by a 
specific act of Congress, we submit that it is unnecessary to have such acquisitions 
covered by S. 442 and heartily endorse the amendment suggested by Mr. Colman. 

I would appreciate your submitting this letter at the hearing on March 24 
and making it a part of the record. 

Very truly yours, 
BALDWIN MAULL. 


DEARBORN, Micn., March 9, 1959. 
Senator PHILIP Hart, 
Senate Office Building. Washington, D.C.: 
I am registering my opposition to bill, S. 442, concerning antimerger legisla- 
tion. Advince notice of a hearing on this bill is justified. 
LLoypD LAWSON. 


DEARBORN, MICH. 


Pavut Ranp Dixon, 
Counsel, Antitrust and Monopoly Subcommittee: 

Unable to appear for testimony Tuesday, March 24, 8S. 442. Appreciate op- 
portunity extended. 


Lioyp LAWSON. 
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DEARBORN, MicH., March 9, 1959. 
Senator Puitip HArt, 
Senate Office Building, 
Washington, D.C.: 
I recommend that a hearing be held on any antimerger legislation, S. 422, 
with adequate advance notice to the public. 
STEVEN STANWICK. 


DEARBORN, MicH., March 20, 1959. 
Paut Ranp Drxon, 
Counsel, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C.: 
Appreciate consideration inviting oral testimony re Senate bill 442. Previous 
commitments make it impossible to appear. 
STEVEN STANWICK. 


Moak MacuineE & Toot Co., 
Port Huron, Mich., March 19, 1959. 
Mr. Paut RANp Drxon, 
Counsel, Antitrust and Monopoly Subcommittee, 
Washington, D.C. 

Deak Mr. Drxon: I received your telegram of March 13 and appreciate the 
opportunity you have afforded me to be heard orally on the matter of Senate 
bill 442. 

It now develops that it will be impossible for me to appear, and therefore, 
I ask that you use my letter of March 12 which you have in hand as my written 
statement and opposition to this bill. 

Yours very truly, 
E. H. Moak, President. 


Moak MAcHINE & Toot Co., 
Port Huron, Mich., March 12, 1959. 
Re bill S. 442. 
Hon. SENATOR ESTES KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear SENATOR KEFAUVER: I have your telegram advising that you are keeping 
the record on the above bill open through March 14 to receive statements from 
interested parties and I wish to submit a statement as follows: 

I am opposed both to the bill and the manner in which you have rushed 
through the hearings on same. In my opinion this bill poses a very serious threat 
to the owners of small business and particularly owners of small family held 
companies. This bill if passed would create serious obstacles in the way of the 
sale of such a business, and it m'ght even destroy its value when the time comes 
that the present management wishes to retire. It would seem to me that the 
question of small business tending to lessen competition or tending to create a 
monopoly is a little ridiculous from an economic standpoint. How can small 
business possibly lessen competition or create a monopoly? 

Today as never before small business is struggling for survival and it will only 
take a few more Federal laws and restrictions to assure their death. This is a 
time when small business needs some help from Washington and not further red 
tape, reports, and restrictions. It would seem if you were sincerely concerned 
with the lessening of competition or the creation of monopolies that you have 
plenty of opportunity to explore the field of big business and put this in order 
first. With all of the corruption and mismanagement that you have uncovered in 
other fields it would seem that your time could be better spent in drafting laws 
to clean up these situations rather than devising ways to further cripple small 
business. I am advised that it is the consensus of antitrust lawyers that under 
this proposed bill Government agencies could delay and harass parties involved 
in the sale of a business almost interminably. This bill could make it far more 
advantageous for an expanding company to buy land and vacant buildings or to 
construct a new plant than to acquire an existing company that might be for 
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sale, because the former expansion would not be subject to the potential delays 
involved in the proposed legislation. 

In conclusion I wish to voice my objection to the passage of this legislation 
and would appreciate having you send me any information that may be available 
as a result of your hearing. 

Yours very truly, 


Evucene H. Moax, President, 


PARKER Rust PrRooF Co., 
Detroit, Mich., March 6, 1959, 
Hon. Puiuip A. Hart, 
Senate Office Building, 
Washington, D.C. 


Dear Senator Hart: It has come to our attention that a Senate Judiciary 
Subcommittee had approved Senate bill 442 without hearings. To us this bil] 
poses a very serious threat to the owners who may be contemplating the sale or 
merger of a corporation in the near, or even distant future. 

It seems to us that efforts are clearly being made to avoid comprehensive hear- 
ings on this bill and this rush is not in the interest of small-business owners, 

We would appreciate adequate advance notice of hearings on this bill. 

Very truly yours, 
M. V. WALLACE, Secretary, 


PARKER Rust ProoF Co., 
Detroit, Mich., March 20, 1959. 
PAuL RaAnp Drxon, 
Counsel, Antitrust and Monopoly Subcommittee, 
Washington, D.C. 


Dear Mr. Drxon: Thank you so much for your wire of March 16, 1959, giving 
notice that we could file a written statement and be heard orally for 15 minutes 
on Tuesday, March 24, 1959, after 10 a.m., regarding Senate bill 442. We do not 
wish to be heard orally, but would like to convey our feelings in regard to this 
bill. 

We are interested in the principle of premerger notification contained in the 
bill before you, both as businessmen attempting to appraise the effect such 
proposals could have on our operations, and because of our extensive study and 
analysis of the problems of business size, mergers and related matters. We 
think such a requirement is an unwarranted interference with the freedom of 
business to conduct its legitimate affairs and make its own decisions in normal 
business matters, and constitutes advance surveillance by Government of actions 
where no presumption of guilt exists. Premerger notification, and the mandatory 
delays which it would involve, would hamper and sometimes prevent the 
consummation of desirable business combinations and damage the parties con- 
cerned and the economy generally. The record of business mergers indicate that 
they have had very little impact on the business structure. This legislation would 
inject a new concept into our antitrust laws which we flatly oppose and we can 
see no reason for this type of legislation. 

We here at Parker Rust Proof consider ourselves a small manufacturer of 
rust-proofing chemicals, cleaners, and rinses and some equipment for carrying 
out our processes. Back in 1950 we purchased a small paint company in Cleve- 
land, Ohio, which is now a wholly owned subsidiary of ours. If legislation, such 
as now being proposed by S. 4422, had been on the books at that time, we would 
have been greatly hampered in this transaction. The company purchased was 
a small family held company. It is our contention that under this proposed legis- 
lation Government agencies could delay and harass parties involved in the sale 
of a business amost interminably. We think the present antitrust laws are ade- 
quate for preventing mergers which adversely affect competition; that 8. 442 
would actually reduce competition by making it difficult for weak and small 
businesses to strengthen their position through merger or asset acquisition as a 
means of competing with larger firms. The waiting period provided for in the bill 
would jeopardize the personnel, customer and stockholder relations of the affected 
companies and adversely affect the market value of their securities and property. 
We do not see any pressing need for the introduction of this new principle into 
our antitrust laws, and trust your subcommittee will not report this bill favorably. 

Very truly yours, 


M. V. WALLACE, Secretary. 
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DEARBORN, MICH. 
Senator PHiLip Hart, 
Senate Office Building, Washington, D.O.: 
I vigorously oppose the antimerger bill S. 442. Hearings on this bill with 
adequate advance notice are in order. 
DonaALp C. HAYDEN, 
28 Shady Holiow, Dearborn, Mich. 


DEARBORN, MICH. 
ANTITRUST AND MonopoLy SUBCOMMITTEE, 
131 Indiana Avenue NW.: 
Re S. 442: Cannot appear in Washington, D.C., March 24. 
Grateful for consideration offer to testify. 
DONALD C. HAYDEN, 
28 Shady Hollow, Dearborn, Mich. 


Detroit, MicuH. 
Senator Hart, 
Washington, D.C.: 
Request adequate advance notice of hearing on bill S. 442, antimerger legis- 
lation. 
BE. E. Tracy, 
Alma Piston Co. 


GAR Woop INDUSTRIES, INC., 
Wayne, Mich., March 25, 1959. 
PauL Ranp Drxon, Esq., 
Antitrust and Monopoly Subcommittee, 
Washington, D.C. 

Dear Mr. Dixon: I regret that the press of business prevented me from ac- 
cepting your invitation to be heard on the matter of Senate bill 442. I believe 
that the committee must have all of the facts relative to this type of legislation 
and must be aware of the fact that present antitrust legislation is adequate to 
accomplish the purposes intended. 

I simply wish to add my voice to the increasing clamor against the growing 
social state and bureaucracy, one of the manifestations of which is Senate bill 442. 

Sincerely yours, 
J. W. CONSIDINE, 
Secretary-Treasurer. 
x 





